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Notice of Proposed Rule and Schedule 
AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rule and schedule. 


SUMMARY: The Commission prop@ses for comment a 
new rule and related schedule relating to going private 
transactions by public companies or their affiliates. If 
adopted, these proposals would provide definitions, 
specific disclosure and dissemination requirements, 
substantive regulatory protections and particular 
antifraud provisions with respect to going private 
transactions. These proposals are necessary and 
appropriate in the public interest and for the protection 
of investors because of the continued occurrence of 
going private transactions, the variety of methods 
employed in such transactions, and the possible 
deleterious effects to investors and their confidence in 
securities markets which such transactions pose when 
they are not regulated. The proposals are being 
published for comment in lieu of the oral public 
hearings which were previously announced. The 
Commission will soon publish for comment proposed 
Rule 13e-3 and Schedule 13E-4 which, if adopted, will 
provide substantive regulation and disclosure 
requirements with respect to tender and exchange 
offers by certain issuers for their own securities. 


DATE: Comments must be received on or before 
January 31, 1978. 


ADDRESS: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-729. All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: John 
Huber, Office of Disclosure Policy and Proceedings, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, (202/755-1750). 


SUPPLEMENTARY INFORMATION: The Securities and 
Exchange Commission today proposed for comment a 
new rule and related schedule pursuant to Sections 
17(a) and 19 of the Securities Act of 1933 (the 
“Securities Act”) [15 U.S.C. 77a et seq., as amended by 
Pub. L. No. 94-29 (June 24, 1975)] and Sections 3(b), 
10(b), 13(e), 14(a), 14(c), 14(e) and 23(a) of the 
Securities Exchange Act of 1934 (the “Exchange Act”) 
[15 U.S.C. 78a et seq., as amended by Pub. L. No. 
94-29 (June 4,1975)] with respect to going private 
transactions by public companies or their affiliates. If 
adopted, these proposals would augment and 
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implement the present statutory provisions by 
providing definitions; specific disclosure and 
dissemination requirements, substantive regulatory 
protections and particular antifraud provisions with 
respect to going private transactions.' 


The proposals are based in part on the file in the 
Commission’s Public Fact-Finding Investigation in the 
Matter of Beneficial Ownership, Takeovers and 
Acquisitions by Foreign and Domestic Persons (the 
“Tender Offer Hearings”),?2 the Commission’s release 
announcing a Public Fact-Finding Investigation and 
Rulemaking Proceeding in the Matter of “Going 
Private” Transactions by Public Companies or Their 
Affiliates (the “1975 Release”)? the written comments 
received by the Commission in response to the 1975 
Release* and the Commission’s experience. In light of 
the need for rulemaking, the file which has been 
established and the Commission’s experience, the 
proposals are being published for comment in lieu of 
the oral public hearings which were previously 
announced.® 


Generally, the application of the proposals would 
depend on whether the transaction or series of 
transactions involves a Rule 13e-3 [17 CFR 240.13e-3] 
transaction, as defined [17 CFR 204.13e-3(a)(4)]. The 
elements of this definition are the identity of the 
person proposing to engage in the transaction, the 
type of transaction and the reasonable likelihood or 


effects. If a Rule 13e-3 transaction is involved, the 


purpose that the transaction will produce certain 2 





'The Commission is also publishing for comment 
proposed Rule 13e-4 and related Schedule 13E-4 
which, if adopted, would provide substantive 
regulation and disclosure requirements with respect to 
tender and exchange offers by certain issuers for their 
own securities. Since these tender and exchange offers 
by issuers may involve going private transactions, 
attention is directed to the provisions of the proposals. 


2 

Securities Act Release No. 5529(September 9, 1974) (39 
FR 33835) as amended by Securities Act Release No. 
5538 (November 5, 1974) (39 FR 41233). 


3Securities Act Release No. 5567 (February 24, 1975) 
(40 FR 7947). 


‘Copies of these comment letters are available for 
public inspection and copying at the Commission’s 
Public Reference Room (File No. 4-178). 


*Securities Act Release No. 5567 (February 24, 1975) 
(40 FR 7947). 








y= A FA 53 oC =| UFO hmv FO 


~~“ = fr = FA AO fA FTO ll Sl 


. 
o-= fs lUvmUlUlUC CS 





Cn es ) eo ee | | es ee 


nr wees CAF 


— 


aAaAa—= oO 











application of particular provisions of the rulemaking 
proposals will generally depend on the status under the 
Exchange Act of the issuer or the class of equity 
securities of the issuer. A Rule 13e-3 transaction by an 
issuer required to file periodic reports pursuant to 
Section 15(d) of the Exchange Act (a “Section 15(d) of 
the Exchange Act (a “Section 15(d) issuer”) or by an 
affiliate of such issuer for equity securities of such 
issuer would be subject only to the filing, disclosure 
and dissemination requirements of the proposals. A 
Rule 13e-3 transaction by an issuer with a class of 
equity securities registered pursuant to Section 12 of 
the Exchange Act (a “Section 12 issuer”) or by an 
affiliate of such an issuer would be subject to 
particular antifraud provisions as well as to the filing, 
disclosure and dissemination requirements. 


The proposals are not applicable to presently pending 
going private transactions or to going private 
transactions commenced prior to the actual adoption 
and effectiveness of any of the proposals contained 
herein. During the pendency of this rulemaking 
proceeding, the Commission’s staff will process filings 
-and the Commission will institute enforcement 
proceedings where it deems them appropriate. 


In order to facilitate the public comment process, this 
release contains: background information concerning 
the need for rule making and the administrative 
development of the proposals; a discussion of 
statutory provisions including legislative history and 
judicial decisions; a synopsis of the proposals; and 
additional requests for public comments with regard to 
specific items of inquiry as well as general views 
relating to going private transactions. While the 
synopsis is intended to assist in a_ better 
understanding of the proposals, attention is directed to 
the proposals themselves for a more complete 
understanding of the proposals. 


1. BACKGROUND 
A. Need for Rulemaking 


The purchase of their own securities by corporations is 

not an uncommon practice. However, the trend of 

corporations and their affiliates in repurchasing 

publicly held stock during the depressed stock market 

of 1974 was markedly different from earlier purchase 
, programs. 





SPurchase programs are conducted for a variety of 
reasons, other than “going private,” including, but not 
limited to, the funding of employee pension plans and 


@ stock option agreements. 


Although a number of explanations were advanced for 
their occurrence,’ these transactions had a common 
effect, viz. the elimination or substantial reduction of 
the public equity interest resulting in the corporation or 
its successor becoming a privately held firm. In a 
number of cases, the corporations engaging in these 
transactions, which became known as going private 
transactions, had only recently offered equity 
securities to the public for the first time® Many of 
these public offerings had involved the sale of equity 
securities by the corporation and/or affiliates of the 
corporation at prices which were substantially higher 
than the market prices prevailing in 1975. 


Various methods have been employed by corporations 
and/or their affiliates in going private. Among the more 
common techniques are mergers® pursuant to the 





7The justifications include: (1) the level of the stock 
market in which securities are bought for a fraction of 
their former prices with many at prices below book 
value; (2) a determination by management that public 
participation had failed to provide the anticipated 
benefits; (3) cost savings; (4) greater managerial 
flexibility; (5) corporate tax benefits; (6) the 
inappropriateness of being a public corporation; (7) 
termination of disclosure and regulatory requirements 
under the Exchange Act; and (8) benefits to remaining 
shareholders. See, e.g., Swanson, The Elimination of 
Public Shareholders: Going Private, 7 Conn. L. Rev. 
609, 613-626 (1975) and Comment, Federal Regulation 
of the Going Private Phenomenon, 6 Cum-Sam L. Rev. 
141, 142-146 (1975). Contra, “SEC v. Parklane Hosiery 
Co. Inc.” 558 F. 2d 1083 (2d Cir. 1977). 


®During the period from 1967 to 1972, over 3,000 
companies filed registration statements pursuant to 
the Securities Act indicating in such filings that it was 
their first major public financing. Address by A.A. 
Sommer, Jr., “Going Private”: A Lesson in Corporate 
Responsibility, at the Notre Dame Law School, 
November, 1974, reprinted in CCH Fed. Sec. L. Rep. 
80,010, p. 84,699 (1974). 


*The use of the merger technique requires the 
existence of a second corporation which either 
pre-exists or is a shell corporation which is created for 
the purpose of the merger. The controlling 
shareholders may place their shares of the issuer in the 
second corporation and then effect a merger using 
either cash, debt securities or a combination as 
consideration. Under this method, minority share- 
holders have no opportunity to obtain an equity 
position in the surviving corporation. Thus, this 
method differs from the more conventional merger 
which combines two operating business enterprises 
and in which the stockholders of each respective 
corporation become the owners of the equity securities 
of the surviving corporation. 
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long-form merger '° or short-form merger" provisions 
of applicable state law; cash tender offers or exchange 
offers; '? reverse stock splits; and a sale of assets 





10, . : 
State long form merger statutes typically require the 
approval of the holders of a specified percentage of the 
outstanding shares of each corporation. However, the 
proponents of the transaction may already control the 
requisite percentage and the minority shareholder is left 
with appraisal rights and other remedies at state law. 


"Under short-form merger statutes which are in effect 
in 38 states (“Green v. Santa Fe Industries, Inc.” 553 F. 
2d 1283 (1976) rev’d on other grounds, 97 S. Ct. 1292 
(1977)), the owners of a large percentage of the 
outstanding shares of a corporation may cause it to 
enter into a merger without the approval of the 
shareholders of such corporation and without advance 
notice to shareholders. 


"Under this method, a tender offer may be made by an 
issuer or an affiliate either directly or through a 
corporation created for the purpose of making the 
offer. While cash is a common form of consideration, 
various types of debt securities, which may or may not 
trade at substantial discounts from their principal 
amount, are also offered in exchange for common 
stock. In cash tender offers, the source of funds may 
be loans, the personal resources of the affiliates or the 
assets of the issuer. This technique provides the 
flexibility of allowing the bidder to tender for a 
specified number of shares or to direct the offer to 
certain securityholders, such as securityholders who 
are not affiliates of the issuer. While the decision to 
tender appears to be a voluntary act by the individual 
investor, there are pressures to accept the offer 
because if enough securityholders tender their shares, 
non-tendering securityholders may find that whatever 
liquidity existed in the trading market for the issuer’s 
securities has been severely undermined or has 
disappeared entirely. Moreover, nontendering security 
holders may lose the protections of the Exchange Act if 
the issuer becomes eligible for and seeks termination 
of registration under Section 12 or if the duty of the 
issuer to file periodic reports under Section 15(d) is 
suspended. Appraisal rights generally are not available 
under state law in connection with tender offers. 


‘When a corporation engages in a reverse stock split 
and causes a number of shares to be combined to form 
a smaller number of shares, many state statutes permit 
the corporation to eliminate fractional interest in a 
share by cash payment. In the case in which the 
controlling shareholders’ interest is substantially 
larger than that of the minority, the corporation may 
reclassify its shares into fractions small enough so as 
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followed by the dissolution of the issuer." 


Moreover, going private may involve a series of 
inter-related transactions. For example, the issuer may 
make a cash tender offer for all its outstanding equity 
securities, other than those held by certain affiliates. 
After the termination of the tender offer, any remaining 
public shareholders may be eliminated by a reverse 
stock split. Having reduced or eliminated the public 
equity ownership in the issuer by use of the one step or 
multiple step technique, the going private transaction 
is concluded by delisting the securities > which may 
result from the operation of the rules of the securities 
exchange involved and/or termination of the issuer’s 
obligation to file periodic reports under the Exchange 
Act."6 





to prevent even the largest minority shareholder from 
obtaining a full share. While a shareholder vote may be 
required by state law prior to the use of this method, 
the controlling shareholders may have sufficient voting 
power to make this requirement a formality. 
Moreover, appraisal rights may not be available to 
shareholders under state law. 


'* A shareholder vote is almost always required prior to 
the use of this method. However, the controlling 
shareholders may have sufficient voting power to make 
such a vote a formality. Appraisal rights may not be 
available to shareholders under state law. 


This involves delisting the class of equity securities 
from a national securities exchange and/or causing the 
class of equity securities which is authorized to be 
quoted on an inter-dealer quotation system of a 
registered national securities association to cease to 
be so authorized. 


‘©An issuer is obligated to file periodic reports under 
the Exchange Act if the issuer: (i) has a class of 
securities listed on a national securities exchange 
pursuant to Section 12(b) of the Exchange Act; or (ii) 
has a class of equity securities held of record by 500 
persons and has at least $1,000,000 in assets and as a 
result thereof such class is subject to Section 12(g) of 
the Exchange Act; or (iii) has made a registered public 
offering of securities under the Securities Act and 
securities of such class are held of record by 300 or 
more shareholders and as a result the issuer is subject 
to Section 15(d) of the Exchange Act. An issuer is no 
longer obligated to file periodic reports under the 
Exchange Acct if it delists all of its securities and is not 
subject to Section 12(g) of the Exchange Act if it has 
less than 300 shareholders of record and complies with 
Section 12(g)(4) or Section 15(d), of the Exchange Act 
and Rule 15d-6 thereunder [§240.15d-6]. 


























Going private transactions can be detrimental to 
investors and the public interest. Since the timing of 
such transactions is within the control of the issuer or 

@ =iiiae the shareholder who is not an affiliate is faced 
with a transaction which may be compared to a private 
condemnation.” The issuer or affiliate may choose a 
period of depressed market prices to propose the 
transactions. Thus, the investor is faced with an 
investment decision which he may not have anticipated 
and may result in loss to him. Although several types 
of going private transactions require a sharehold vote, 
this requirement frequently proves to be a mere 
formality since the affiliates of the issuer may already 
hold the requisite percentage of shares for approval. 
Other transactions, such as issuer tender offers '® and 
short-form mergers,'? may not be subject to the filing 
and disclosure requirements under the Federal 
securities laws until after the consummation of the 
transaction. Moreover, there may not be a requirement 
that such information be disseminated to security- 
holders. Consequently, an investor is deprived of the 
benefit of the disclosure documents prior to 
consummation of such transactions. 


Additionally, such transactions have a coercive effect. 
Involuntary methods, such as short-form mergers, 
force the shareholder out of his equity interest. Other 
methods, such as issuer tender offers, may appear to 
be voluntary but actually contain a coercive element. 
The non-tendering shareholder is faced with the 
prospects of an illiquid market for his securities, 
termination of the protections under the federal 
securities laws and further efforts by the issuer or 
affiliate to eliminate his equity interest. 


The involvement of an individual investor in a going 
private transaction may not only result in a loss of 
confidence in the particular issuer concerned in the 
transaction but a loss of confidence in the securities 





7“ Jutkowitz v. Bourns,” No. C.A. 000268 (Cal. Super. 
Ct. L.A. C. Nov. 19, 1975). 


"’ An issuer tender offer is not currently subject to the 
disclosure and substantive requirements of Section 
14(d) of the Exchange Act, but is subject to the 
provisions of Section 14(e) of that Act. But see the 
discussion of proposed rules relating to tender and 
exchange offers by certain issuers for their own equity 
securities, discussed in note 1, supra. 


"A filing may not be required since there would be no 
proxy solicitation on the part of the issuer or affiliate 
= and no stockholder action required by state law. 


markets as well. A loss of confidence of individual 
investors in the securities markets as a result of going 
private transactions poses possible harm to the public 
interest. 


Thus far, the provisions of applicable state law have 
not always provided an adequate remedy to the 
potentially deleterious effects of going private 
transactions. In theory, the statutory appraisal remedy 
was designed to give dissident shareholders an 
opportunity to avoid the potentially adverse 
consequences of certain transactions such as mergers. 
However, in practice, this remedy is often 
cumbersome, expensive and ineffective.2° Moreover, 
the appraisal remedy may not be available for certain 
types of transactions. Other remedies under state law 
may also be ineffective because of the procedural 
obstacles which a shareholder must overcome to bring 
litigation, such as bond requirements, service 
requirements and the lack of availability of class 
actions. 


Moreover, there has been limited involvement by state 
agencies to regulate the going private phenomenon 
with only one state, Wisconsin, having adopted rules 
regulating such transactions.?' 


Despite the improvement in economic conditions since 
1974, going private transactions have continued to 
occur in significant numbers. The Commission has 
received numerous complaints from individual 
investors which demonstrate the seriousness with 
which such transactions are viewed by them. Because 
of the potential for harm to shareholders, particularly 
small investors, and for adverse effects to the 
confidence of investors in securities markets, the 
Commission believes that rulemaking action is 
necessary and appropriate with respect to going private 
transactions by public companies or their affiliates. 


B. Development of Rulemaking Proposals 


Commission action with respect to going private 
transactions began with the Tender Offer Hearings 





See, e.g., Brudney & Chirelstein, Fair Shares in 
Corporate Mergers and Takeovers, 88 Harv. L. Rev. 297, 
304 (1974); Eisenberg, The Legal Roles of Shareholders 
and Management in Modern Decision-Making, 57 Calif. 
L. Rev. 1, 76-79 (1969); Vorenberg, Exclusiveness of the 
Dissenting Shareholder’s Appraisal Rights, 77 Harv. L. 
Rev. 1189 (1964). 


"Permanent Rules under the Wisconsin Uniform 
Securities Law relating to “going private” transactions 
are Wis. Adm. Code §§ SEC 5.05, SEC 2.02(11), SEC 
6.02(1)(b) and SEC 6.02(1)(e) (1976). 
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which were held in 1974.22 One of the specific inquiries 
of that proceeding was: 


Whether the Commission should adopt a 
schedule of disclosure items pursuant to 
Subsection 13(e) of the Exchange Act for 
issuers making tender offers for their 
securities, including when issuers attempt 
to “go private” and cease reporting under 
the Exchange Act. 


The Commission’s staff received diverse views in oral 
testimony and written comments from _ interested 
persons during those hearings. 


In response to the Tender Offer Hearings and the 
letters from shareholders and members of the 
investment community expressing concern about 
going private transactions and their impact on investor 
confidence and the securities markets, the Commis- 
sion in its 1975 Release?? announced a_ public 
investigatory and rulemaking proceeding, including 
oral public hearings. The purpose of this proceeding 
was to establish a factual basis for determining 
whether it is necessary or appropriate in the public 
interest or for the protection of investors to adopt rules 
and/or to propose legislation to deal with going private 
transactions. In order to provide a framework for the 
proceeding, the Commission also published two 
proposed rules” and twelve general areas of inquiry. 


In response to the 1975 Release, 83 letters 25 of com- 
ment were submitted by the following commentators: 


Law Firms and Associations 19 
Securities Industry 10 
Corporations 2 
Appraisal Firms 2 
Other Interested Persons 

(including individual investors) 51 


The comment letters highlighted, among other topics, 
the following significant issues: current going private 
practices; the need for rulemaking; jurisdiction; the 
relationship of possible federal regulation with state 
law; the lack of effective remedies under state law; 
whether disclosure requirements alone were sufficient 
regulation for the protection of investors; and the need 
for substantive regulation of going private transactions 
which involve cash or exchange tender offers. 


In order to prepare the staff for the oral public hearings, 
the staff commenced a private investigation of 15 
companies which had gone or had proposed to go pri- 
vate. Questionnaires were sent to these companies, 
and in particular instances subpoenas were issued. 


However, the Commission presently believes that oral 
public hearings are not necessary at this time. This 
determination is based on the information already 
available from the file of the Tender Offer Hearings, the 
comments received in response to the 1975 Release, 
the substantial body of commentary that has de- 
veloped in the legal literature,2° the letters received by 
the Commission from interested persons and the Com- 
mission’s experience. Consequently, the Commission 
is publishing for comment the proposals contained 
herein in lieu of hoiding public hearings. 





2File No. 4-175. See Securities Act Release Nos. 5526 
and 5538, note 1, supra. 


*3Securities Act Release No. 5567 (February 24, 1975) 
(40 FR 7947). 


24 

Proposed Rules 13e-3A and 13e-3B were not officially 
proposed by the Commission but were published only 
to facilitate the proceeding. 


*°File No. 4-178. For the convenience of the public, a 
copy of the summary of these comment letters, which 
was prepared by the staff of the Commission, has been 
placed in the public file. However, it should be noted 
that in publishing the rulemaking proposals contained 
herein for comment, the Commission relied on the 
comment letters themselves, rather than on the staff’s 
summary of comments. 


844/SEC DOCKET 


*See, e.g., Armstrong, “Going Private The Why and The 
How, in Acquiring Publicly Held Securities: Going 
Private and Tender Offers” 171 (PLI 1974); Borden, 
Going Private—Old Tort, New Tort, or No Tort? 49 
N.Y.U.L. Rev. 987 (1974); Note, Going Private, 84 Yale 
L.J. 903 (1975); Kerr, Going Private: Adopting a 
Corporate Purpose Standard, 3 SEC. Reg. L.J. 33 
(1975); Brudney, A Note on “Going Private,” 61 Va. L. 
REv. 1019 (1975); Eustice, Going Private: Tender Offer 
Redemptions for Cash or Securities, 2 J. Corp. Tax. 137 
(1975); O’Neal & Janke, Utilizing Rule 10b-5 for 
Remedying Squeeze-outs or Oppression of Minority 
Shareholders, 16 B.C. Indus. & Com. L. Rev. 327 (1975); 
Soloman, Going Private: Business Practices, Legal 
Mechanics, Judicial Standards and Proposals for 
Reform, 25 Buffalo L. Rev. 141 (1975); Note, “Going 
Private”: Establishing Federal Standards for the Forced 
Elimination of Public Investors, 1975 U. ill. L.J. 638; 
Note, Corporate Freeze-Outs Effected by Merger: The 























ll. STATUTORY BACKGROUND 


The rulemaking proposals contained herein are being 
proposed for comment pursuant to two sections of the 
Securities Act and seven sections of the Exchange Act. 
Section 17(a) of the Securities Act concerns unlawful 
transactions in connection with the offer or sale of any 
securities, and Section 19(a) provides the Commission 
with authority to make such rules “as may be 
necessary to carry out the provisions of [the Securities 
Act].” The Commission’s power to define terms used in 
the Exchange Act is set forth in Section 3(b) of that 
Act. Section 10(b) of the Exchange Act authorizes the 
Commission to adopt rules prohibiting the use of any 
manipulative or deceptive device or contrivance in con- 
nection with the purchase or sale of any security. 
Section 13(e) of the Exchange Act authorizes the Com- 
mission to adopt rules concerning purchases by 
Section 12 issuers, closed-end investment companies 
registered under the Investment Company Act of 1940 
and certain other persons of any equity security issued 
by such issuers or companies. Section 14(a) and (c) of 





Search fora Rule, 37 U. Pitt. L. Rev. 115 (1975); Kaplan, 
Fiduciary Responsibilities in the Management of the 
Corporation, 31 Bus. Law. 883 (1976); Sherrard, 
Fiduciaries and Fairness Under Rule 10b-5, 29 Vand. L. 
Rev. 1385 (1976); Greene, Corporate Freeze-out 
Mergers: A Proposed Analysis, 28 Stan. L. Rev. 487 
(1976); Note, Going Private: An Analysis of Federal and 
State Remedies, 44 Fordham L. Rev. 796 (1976); 
Comment, Protection of Minority Shareholders from 
Freezeouts Through Merger, 22 Wayne L. Rev. 1421 
(1976); Comment, Going Private: Who Shall Provide for 
Remedies, 51 St. John’s L. Rev. 131 (1976); Comment, 
Going Private and Rule 10b-5: The “Green” and 
“Marshel” Decisions 47 Miss. L.J. (1976); 10 Georgia L. 
Rev. 1059 (1976); 89 Harv. L. Rev. 1917 (1976); 
Rosenfeld, An Essay in Support of the Second Circuit’s 
Decisions in “Marshel v. AFW Fabric Corp.” and “Green 
v. Santa Fe Industries” 5 Hofstra L. Rev. 111 (1976); 
Comment, “Going Private’—The Insider’s Fiduciary 
Duty and Rule 10b-5: Is Fairness Requisite?, 28 Baylor 
L. Rev. 565 (1976); Comment, The Second Circuit 
Adopts a Business Purpose Test for Going Private: 
“Marshel v. AFW Fabric Corp.” and “Green v. Santa Fe 
,Industries, Inc.”, 64 Calif. L. Rev. 1184 (1976); 
Comment, SEC Rulemaking Authority and the 
Protection of Investors: A Comment on the Proposed 
“Going Private” Rules, 51 Ind. L. Rev. 443 (1976); 
Comment, Federal “Going Private Standards; A New 
Direction for the Second Circuit?, 45 Fordham L. Rev. 
427 (1976); Note, the Developing Law of Corporate 
Freeze-Outs and Going Private, 7 Loyola U.L.J. 431 
(1976); and Banoff, Fraud Without Deceit: “Marshel v. 
AFW Fabric Corp.” and “Green v. Santa Fe Industries, 
Inc.,” 17 Santa Clara L. Rev. 1 (1977). 


the Exchange Act provides authority to the 
Commission to adopt rules with regard to the solicita- 
tion of any proxy, consent or authorization in respect 
to any security (other than an exempt security) regis- 
tered pursuant to Section 12 of the Exchange Act. 
Section 14(e) of the Exchange Act relates to fraudulent, 
deceptive or manipulative acts or practices in 
connection with any tender offer or request or 
invitation for tenders or any solicitation of 
securityholders in opposition to or in favor of any such 
offer, request or invitation and grants authority to the 
Commission to define and prescribe means reasonably 
designed to prevent such acts and practices. Finally, 
Section 23(a) of the Exchange Act grants the 
Commission the authority to a dopt rules to implement 
the provisions of that Act. 


In order to provide a more complete understanding for 
these proposals, it may be appropriate to discuss the 
statutory background of Sections 10(b) and 13(e) of the 
Exchange Act. Section 13(e) was added to the 
Exchange Act by the Williams Act Amendments of 
1968, P.L. 90-439, 82 Stat. 454 (July 29, 1968). Since it 
is a part of the Exchange Act, a brief examination of the 
purpose of that Act and its legislative history is 
relevant to any discussion of Section 13(e). Section 2 
of the Exchange Act, which sets forth the necessity for 
regulation, states in pertinent part: 


transactions in securities . . . are affected 
with a national public interest which makes 
it necessary to provide for regulation and 
control of such transactions and of 
practices and matters related thereto, 
including transactions by officers, direc- 
tors, and principal securities holders, . . . 
to impose requirements necessary to make 
such regulation and control reasonably 
complete and effective in order to . . . in- 
sure the maintenance of fair and honest 
markets .. . 


The intention of Congress in enacting the Exchange 
Act is further demonstrated in the legislative history. 
Thomas G. Corcoran, one of the authors of the 
Exchange Act, testified that the Act was broadly 
framed to protect investors “from exploitation by cor- 
porate insiders.” 2” Moreover, the House Report on the 
Exchange Act also discussed the purpose of the legis- 
lation and stated: 


As acomplex society so diffuses and differ- 
entiates the financial interest of the ordinary 





"Hearings on S. 84 [of the 72d Cong.], S. 56 and S. 97 
Before the Senate Comm. on Banking and Currency, 73d 
Cong., ist & 2d Sess., at 6455-66 (1933-1934). 
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citizen that he has to trust others and 
cannot personally watch the managers of all 
his interests as one horse trader watches 
another, it becomes a condition of the very 
stability of that society that its rules of law 
and of business practice recognize and 
protect that ordinary citizen’s dependent 
position. Unless constant extensions of the 
legal conception of a fiduciary relationship - 
a guarantee of “straight shooting’—sup- 
ports the constant extension of mutual 
confidence which is the foundation of a 
maturing and complicated economic sys- 
tem, easy liquidity of the resources in which 
wealth is invested is a danger rather than a 
prop to the stability of that system.”® 


The provisions of the Williams Act were designed to 
“correct the current gap in our federal securities laws 
by amending the Securities Exchange Act. . . ”2° 


Section 13(e)(1) states in pertinent part that: 


It shall be unlawful for an issuer which has a 
class of equity securities registered 
pursuant to section 12 of this title, or which 
is a closed-end investment company 
registered under the Investment Company 
Act of 1940, to purchase any equity security 
issued by it if such purchase is in contra- 
vention of such rules and regulations as the 
Commission, in the public interest or for the 
protection of investors, may adopt (A) to 
define acts and practices which are fraudu- 
lent, deceptive, or manipulative, and (B) to 
prescribe means reasonably designed to 
prevent such acts and practices. 


Under Section 13(e)(2), “a purchase by or for the issuer 
or any person controlling, controlled by or under 
common control with the issuer, or a purchase subject 
to control of the issuer or any such person” is deemed 
to be a purchase by the issuer for the purposes of 
Section 13(e)>° 





"H.R. Rep. No. 1383, 73d Cong., 2d Sess. 5 (1934). 


*°5. Rep. No. 550, 90th Cong., 1st Sess. 4 (1967). 


Under the 1970 Williams Act Amendments, P.L. 
91-567, 84 Stat. 1497 (December 20, 1970), Section 
13(e)(2) was amended and the Commission was 
authorized to adopt rules and regulations to implement 
the paragraph, including exemptive rules covering 
purchases of securities which the Commission may 


deem unnecessary or inappropriate to attribute to the 
issuer. 
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In his testimony before Congress on the provision that 
was to become Section 13(e)(1), then Commission 
Chairman Cohen recognized that, while there might be 
“perfectly legitimate corporate purposes’’*' for a 
corporation to purchase its own securities, 


purchases by acorporation of its own secur- 
ities can be used to affect the control of the 
corporation. The management may cause 
the corporation to repurchase shares for the 
purpose of preserving or improving the 
management’s control position or to 
counteract the tender offer or other take- 
over bid.32 


Before it was enacted, the language of Section 13(e)(1) 
as it was originally introduced was changed to clarify 
that the Commission’s authority to adopt rules in the 
public interest or for the protection of investors 
regarding purchases by corporations of their own 
securities was intended to be utilized to prevent acts 
and practices which are fraudulent, deceptive or mani- 
pulative>Despite criticismthat this Section represented 
a departure from a basic disclosure philosophy and 
toward the empowerment of the Commission to adopt 
substantive rules and regulations,°* the Commission’s 
broad authority was not restricted to the power to 
adopt only disclosure rules. The only concern reflected 
by the Congress was that the Commission not adopt 
rules which might “prevent the legitimate purchases by 
the issuer of its own securities for normal activities 
such as acquisition for distribution under a stock 
option, employees stock purchase, bonus or incentive 
plan.” In contrast to these purchases, however, 





"Hearings on S. 510 Before the Subcomm. on 
Securities of the Senate Comm. on Banking and 
Currency, 90th Cong., 1st Sess. 37 (1967) (Senate 
Hearings”) Hearing on H.R. 14475, S. 510 Before the 
Subcomm. on Commerce and Finance of the House 
Comm. on Interstate and Foreign Commerce 15 (1967) 
(“House Hearings”). 


eid. 


SHOR. Rep. No. 1711, 90th Cong., 2d Sess. 7 (1968). 


“Testimony of Donald L. Calvin, Vice President, New 
York Stock Exchange, Senate hearings at 77-78; See 
Letter submitted by the Committee on Securities 
Regulation of the Association of the Bar of the City of 
New York, dated June 28, 1968, House Hearings at 
73-75. 


35 
H.R. Rep. No. 1711, 90th Cong., 2d Sess. 7 (1968). * 





























Congress explicitly recognized that repurchase 
programs may be utilized by managements to preserve 
£ or strengthen their control of the corporation.*® 


The language of the subsection and the legislative 
history indicate that the rulemaking authority vested in 
the Commission includes the power (A) to define fraud- 
ulent, deceptive or manipulative acts and practices and 
(B) to prescribe means reasonably designed to prevent 
acts and practices that are fraudulent, deceptive or 
manipulative.’ The terms “fraudulent,” “deceptive” or 
“manipulative” are in the disjunctive. Consequently, 
rules and regulations adopted by the Commission may 
focus on one or more of these terms, but need not 
pertain to all three. 


Neither the language of the subsection nor its legisla- 
tive history limits the rulemaking authority of the 
Commission solely to disclosure requirements. Conse- 
quently, in adopting rules for the protection of 
investors and in the public interest to prescribe means 
reasonably designed to prevent fraudulent, deceptive 
or manipulative acts and practices, Commission rule- 
making under Section 13(e) may include substantive 
provisions as well as disclosure requirements. 


Due to the methods employed in going private trans- 
actions, the potential for fraudulent, deceptive or mani- 
pulative acts or practices to occur in connection with 
such transactions, the present status of remedies 
available under state law and the effect of delisting and 
termination of reporting obligations resulting from 
such transactions, going private transactions can be 
deleterious to investors and to investor confidence in 
the securities markets. Consequently, in the Commis- 
sion’s view, regulation of such transactions by Section 
12 issuers and/or their affiliates is necessary for the 
protection of investors and in the public interest and is 
within the Commission’s authority under Section 13(e). 


Certain provisions of the rule and related schedule 
which pertain to filing, dissemination and disclosure 
Jfequirements are also being proposed pursuant to 





4. Rep. 550, 90th Cong., 1st Sess. 5 (1967); H.R. Rep. 
1711, 90th Cong., 2d Sess. 5 (1968). 


"This authority is parallel to that vested in the 


& Commission under Section 15(c)(2) of the Exchange 
Act. 


Section 10(b) of the Exchange Act.** Accordingly, 
these provisions would apply to a Rule 13e-3 transac- 
tion by a Section 15(d) issuer or by an affiliate of such 
an issuer. 


In the most recent case in which the Supreme Court 
examined Section 10(b) and Rule 10b-5, “Santa Fe 
Industries, Inc. v. Green,” °°the Court held that a 
majority shareholder’s alleged breach of fiduciary duty 
by effecting a short form merger under the Delaware 
Corporation Law “ without any allegation of a material 
misrepresentation or a material failure to disclose did 
not state a claim under that section or rule. In so 
holding, the Court interpreted the language of Section 
10(b) as giving “no indication that Congress meant to 
prohibit any conduct not involving manipulation or 
deception,”*' but the Court intimated “no view as to 
the Commission’s authority to promulgate . . . rules 
under other sections of the Act’”’42 with respect to going 
private transactions. 





Section 10(b) of the Exchange Act provides as follows: 


It shall be unlawful for any person, directly or 
indirectly, by the use of any means or 
instrumentality of interstate commerce or of 
the maiis, or of any facility of any national 
securities exchange — 


(b) To use or employ, in connection with 
the purchase or sale of any _ security 
registered on a national securities exchange 
or any security not so registered, any 
manipulative or deceptive device or 
contrivance in contravention of such rules 
and regulations as the Commission may 
prescribe as necessary or appropriate in the 
public interest or for the protection of 
investors. 


97 S. Ct. 1292 (1977, rev’g 533 F. 2d 1283 (2d Cir. 1976). 


“Section 253 of the Delaware Corporation Law permits a 
parent corporation owning at least 90% of the stock of a 
subsidiary to merge with that subsidiary upon approval 
of the parent’s board of directors and to make payment 
in cash for the shares of the minority shareholders. 
While the statute requires that notice of the merger must 
be given within ten days after its effective date, it does 
not require the consent of or advance notice to the 
minority shareholders. 


“Green,” 97 S.C. at 1300. 


42 
Id. fn. 12. 
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While Section 10(b) speaks in terms of “manipulative 
or deceptive,” Section 13(e) refers to “fraudulent,” “de- 
ceptive” or “manipulative.” Thus, Section 13(e) speaks 
specifically in terms of fraudulent acts and practices. 
The language of Section 13(e) explicitly vests authority 
in the Commission to adopt rules and regulations to 
prescribe means reasonably designed to prevent fraud- 
ulent, deceptive or manipulative acts and practices in 
connection with a purchase by a Section 12 issuer or a 
purchase by an affiliate of such issuer of anyu equity 
security of such issuer. The specific language of and 
the rulemaking authority conferred by Section 13(e), 
which was part of legislation intended by Congress to 
close a gap in the Federal securities laws,* is in sharp 
contrast to that of Section 10(b) which is directed at 
the purchase or sale of any security. 


Therefore, the Commission is empowered to adopt 
rules under Sections 10(b) and 13(e) of the Exchange 
Act which among other things are designed to provide 
full disclosure to unaffiliated securityholders in a 
transaction involving a purchase by an issuer or 
affiliate of such issuer of any equity security of such 
issuer in which there is a reasonably likelihood that the 
transaction will result in or that has a purpose of pro- 
ducing: the delisting of the class of securities from a 
national securities market; the deregistration of the 
class of securities under Section 12(g)(4) of the 
Exchange Act; the suspension of such issuer from the 
duty to file reports pursuant to Section 15(d)(6) of the 
Exchange Act; or the cessation of the class of securi- 
ties from being quoted in an interdealer quotation 
system of a registered national securities association. 
The proposed Rule would not apply to a transaction in 
which there is no reasonably likelihood or purpose of 
producing, directly or indirectly, any of these effects, 
such as a transaction involving an issuer which is 
subject to neither Sections 12 nor 15(d) of the 
Exchange Act at the time of the transaction.” Inves- 
tors in such corporations would still have whatever 
remedy is available to them under applicable state law® 





43 
S. Rep. No. 550, 90th Cong. 1st Sess. 4 (1967) 


*“since the records of the Commission do not indicate 
that the Kirby Lumber Company, which was the merged 
corporation. in “Green,” was either a Section 12 or 
Section 15(d) company under the Exchange Act at the 
time of the short-form merger, the proposed Rule would 
not have applied in that case. 


“See “Singer v. The Magnavox Company,” A. 
2d (Del. Supr. 1977) and “Tanzer v. International 
General Industries, Inc.,” A. 2d (Del. Supr. 1977). 
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Under the proposal, advance notice of any transaction 
would be material and would be required to be given to 
securityholders when a Rule 13e-3 transaction is 
involved. Such transactions in securities by Section 12 
and Section 15(d) issuers are affected with a national 
public interest within the meaning of Section 2 of the 
Exchange Act and disclosure of such transactions 
including notice thereof is consistent with the principle 
of a continuous disclosure process to which such 
issuers are subject. 


The proposal’s substantive regulation of a Rule 13e-3 
transaction involving a Section 12 issuer or an affiliate 
of such issuer would be predicated primarily on 
Section 13(e) of the Exchange Act. Such regulation, if 
adopted, would not bring within federal regulation a 
wide variety of corporate conduct “since it would only 
pertain to a specific transaction or series of trans- 
actions by a Section 12 issuer or its affiliate which has 
a reasonably likelihood or purpose of producing the 
specified effects referred to previously. These effects 
are predicated on the status of the class of securities of 
the issuer under the federal securities laws at the time 
the transaction occurs. Corporations which do not 
have a class of equity securities registered pursuant to 
Section 12 of the Exchange Act at the time of the Rule 
13e-3 transaction would not be subject to the 
substantive regulation of the proposals. 


The language of Section 13(e) of the Exchange Act 
proscribes any purchase by a Section 12 issuer and/or 
an affiliate of such issuer of any equity security of such 
issuer which violates rules or regulations promulgated 
by the Commission pursuant to that section. Since the 
section delineates the category of issuer, the type of 
purchase and the type of prescribed conduct relating to 
any such purchases by such persons, the Commission 
believes, particularly in light of the present status of 
remedies available under state law, that the 
implementation of the section through the rulemaking 
proposed herein is consistent with “Cort v. Ash.” 4” 


The authority which the Commission may exercise to 
prescribe means reasonably designed to prevent fraud- 
ulent, deceptive or manipulative acts or practices in 
connection with Rule 13e-3 transactions may involve 
regulation of acts or practices notwithstanding their 
technical compliance with the provisions of state 
and/or federal law. The fairness provisions of 
proposed Rule 13e-3(b) would be applicable to Rule 





*cf. “Green” at 1303. 


47492 U.S. 66 (1975). 
































13e-3 transactions by Section 12 issuers of their affili- 
ates despite compliance with state law and/or other 
federal laws. 


lll. SYNOPSIS OF PROPOSALS 
A. Overview of Application of the Section 


Generally, the application of the provisions of 
proposed Rule 13e-3 would depend on two factors: (1) 
whether the transaction involved is a Rule 13e-3 
transaction; and (2) if the first requirement is met, 
whether the equity securities which are the subject of 


the Rule 13e-3 transaction are of a class which is: 


registered pursuant to Section 12 of the Exchange Act 
or are of a class of an issuer which is required to file 
periodic reports pursuant to Section 15(d) of the 
Exchange Act. 


These factors will be discussed separately. A Rule 
13e-3 transaction would be defined in proposed Rule 
13e-3(a)(4) to mean any transaction or series of trans- 
actions involving one or more specified transactions 
which has either a reasonable likelihood or purpose of 
producing, directly or indirectly, and of certain 
specified effects. The specified transactions are: A) a 
purchase “8 of any equity security by the issuer of such 
security or by an affiliate“? of such issuer; B) a tender 
offer for any equity security made by the issuer of such 
class of securities or made by an affiliate of such 
issuer; or C) a solicitation of any proxy, consent or 
authorization of a holder of any equity security by the 
issuer of the class of such securities or by an affiliate 
of such issuer in connection with certain corporate 
events. The corporate events include a merger, consoli- 
dation, reclassification, reorganization or similar cor- 
porate transaction between the issuer of the class of 
equity securities (or its subsidiaries) and its affiliate; a 
sale by the issuer of substantially all of its assets to its 
affiliate; or a reverse stock split of any equity security 
involving the purchase of fractional interests. The 
specified effects are: A) causing a class of equity 
securities of the issuer to be subject to delisting from 
a national securities exchange; B) causing a class of 
equity securities of the issuer to be eligible for termina- 
tion of registration pursuant to Section 12(g)(4) of the 
Exchange Act; C) causing the issuer to be eligible for 





*The term “purchase” would be defined in proposed 
Rule 13e-3(a)(3) [17 CFR 240.13e-3(a)(3)] which is 
discussed infra. 


49 
The term “affiliate” would be defined in proposed Rule 


13e-3(a)(1) [17 CFR 204.13e-3(a)(1)] which is discussed 
infra. 


suspension of its reporting obligations pursuant to 
Section 15(d) of the Exchange Act as of the beginning 
of the next fiscal year of the issuer; or D) causing a 
class of equity securities of the issuer which is author- 
ized to be quoted in an inter-dealer quotation system of 
a registered national securities association to cease to 
be so authorized. 


These effects were selected to trigger the application 
of proposed Rule 13e-3 because they provide objective 
and specific criteria for indentifying a “going private” 
transaction. Such specific standards provide certainty 
and avoid, where practicable, having the application of 
the rule turn upon subjective evaluations of the 
purposes and intentions of persons proposing to enter 
into a transaction. Each of these effects has the result 
of depriving a security of certain attributes which, as a 
matter of law or practice, distinguishes a security 
which is actively traded in the public markets from a 
security not so traded. They are selected for this 
purpose and because of this result and not because 
they may also involve the termination of the 
Commission’s regulatory jurisdiction under certain 
provisions of the Exchange Act with respect to such 
securities. 


Unless a specified transaction by the issuer or an affili- 
ate of such issuer has either a reasonably likelihood of 
or a purpose of producing, directly or indirectly, one of 
the specified effects, a particular transaction would not 
be deemed a Rule 13e-3 transaction and proposed Rule 
13e-3 would not apply. For example, an issuer of a 
class of equity securities which is registered pursuant 
to Section 12 of the Exchange Act may make periodic 
purchases of its equity securities in order to fund an 
employee pension program. Unless such a purchase or 
series of purchases has a reasonable likelihood of or is 
entered into with a purpose of producing one of the 
specified effects, such as causing the class of equity 
securities to be eligible for termination of registration, 
such purchase or series of purchases would not be 
deemed to be a Rule 13e-3 transaction. 


The tests of “a reasonably likelihood” or “a purpose” 
that the transaction or series of transactions will 
produce a specified effect would operate as alternative 
standards. The former test focuses on the 
circumstances of the issuer and should be capable of 
being applied before the transaction. The latter test 
focuses on the reasons for the transaction. Assuming 
that a requisite purpose is present, it is reasonable for 
the protection of investors to require the person 
seeking to achieve that effect to be subject to the regu- 
lation specified by the proposal. The tests are designed 
to operate independently; the presence of either will 
trigger the application of the proposal. In a given 
situation, however, both tests may be met. The tests 
would apply equally to issuers and to affiliates of such 
issuers. Assuming that the requirements of a Rule 
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13e-3 transaction are present, the application of the 
proposal would be triggered, unless an exception is 
available.5° 


The second factor to be considered would be the status 
of the issuer/class of equity securities under the 
Exchange Act. If the class of equity securities, which is 
subject to the Rule 13e-3 transaction, is registered 
pursuant to Section 12 of the Exchange Act (a “Section 
12 issuer’), proposed Rule 13e-3(b) [17 CFR 
240.13e-3(b)] would apply. Under proposed paragraph 
(b), a Section 12 issuer or an affiliate of such issuer 
proposing to engage in a Rule 13e-3 transaction would 
be required to comply with the anti-fraud provisions of 
proposed Rule 13e-3(b). Compliance with this para- 
graph of the proposed rule would be in addition to 
compliance by the Section 12 issuer or affiliate of such 
issuer with the proposed filing, disclosure and 
dissemination requirements of paragraphs (d), (e) and 
(f) of proposed Rule 13e-3, respectively. 


If the issuer of the class of securities, which is subject 
to the Rule 13e-3 transaction, is required to file 
periodic reports pursuant to Section 15(d) of the 
Exchange Act (a “Section 15(d) issuer”), proposed 
Rule 13e-3(c) [17 CFR 240.13e-3(c)] would apply. Under 
proposed paragraph (c), a Section 15(d) issuer or an 
affiliate of such an issuer proposing to engage in a 
Rule 13e-3 transaction would be required to comply 
with the filing, disclosure and dissemination 
requirements of paragraphs (d), (e) and (f) of proposed 
Rule 13e-3, respectively. 


Moreover, the provisions of proposed Rule 13e-3 would 
not be exclusive. The Rule 13e-3 transaction would 
also be subject to other applicable provisions of the 
Federal securities laws. For example, if an affiliate of a 
Section 12 issuer made a tender offer for a class of 
equity securities of such an issuer which would be 
deemed to be a Rule 13e-3 transaction, the affiliate 
would also be subject to the other requirements of the 
Federal securities laws including, but not limited to, 
Sections 14(d) and 14(e) of the Exchange Act and the 
rules promulgated thereunder. 


B. Proposed Rule 13e-3(a): 
240.13e-3(a)] 


Definitions [17 CFR 


Proposed Rule 13e-3(a) would establish a definitional 
framework for the operation of proposed Rule 13e-3. In 
addition to specific terms which would be defined, the 
proposal contemplates that all terms used in proposed 
Rule 13e-3 would have the same meaning as in the 
Exchange Act or elsewhere in the General Rules and 
Regulations thereunder, unless the context otherwise 
requires. The term “Rule 13e-3 transaction” has been 
discussed, supra. 


Under proposed Rule 13e-3(a)(1), an “affiliate” of an 
issuer is a person that directly or indirectly through one 
or more intermediaries controls is controlled by or is 
under common control with such issuer. The definition 
would also make it clear that, for purposes of proposed 
Rule 13e-3 only, a person who is not an affiliate of an 
issuer at the time of such person’s tender offer for 
securities of a class of equity securities of such issuer 
would not be deemed an affiliate prior to the stated ter- 
mination of such tender offer and any entensions 
thereof. Thus, if anon-affiliated person makes a tender 
offer for any and ail equity securities of a class of an 
issuer and accepts securities for payment during such 
tender offer, even though such person may become a 
controlling person during the tender offer, for purposes 
of proposed Rule 13e-3 he will not be deemed an affili- 
ate until the tender offer terminates. This provision is 
intended to obviate the possible need for compliance 
with the proposed rule by a non-affiliated bidder during 
the course of its tender offer. 


The term “purchase” under proposed Rule 13e-3(a)(3) 
would mean any acquisition for value or any contract to 
buy, purchase or acquire for value. The term would 
include, but not be limited to, any acquisition pursuant 
to the dissolution of an issuer subsequent to the sale 
or other disposition of substantially all the assets of 
such issuer to its affiliate. In this case, the acquisition 
of equity securities by the issuer from securityholders 
in connection with the issuer’s dissolution would be 
deemed a purchase by the issuer. The term would also 
include any purchase of fractional interests from 





“The exceptions which are set forth in proposed Rule 
13e-3(g) [17 CFR 240.13e-3(g)] are discussed infra. 
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Under the definition of the term “affiliate” in proposed 
Rule 13e-3(a)(1), a person who is not an affiliate of an 
issuer at the commencement of such person’s tender 
offer for aclass of equity securities of such issuer would 
not be deemed an affiliate of such issuer, for the 
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purposes of proposed Rule 13e-3 only, prior to the 
stated termination of such tender offer and any exten- 
sions thereof. Therefore, a bidder making a tender offer 
for aclass of equity securities of aSection 12 issuer who 
is not an affiliate of such issuer at the commencement 
of such tender offer would not be subject to the 
requirements of proposed Rule 13e-3 during such tender 
offer. 




















securityholders in connection with a reverse stock 
split. Thus, while the reverse stock split would not be 
deemed a “purchase,” the acquisition of fractional 
interests in connection with such reverse stock split 
would be deemed a purchase. 


Under proposed Rule 13e-3(a)(5), the term “unaffiliated 
securityholder” would be defined as any securityholder 
of an equity security subject to a Rule 13e-3 transac- 
tion who is not an affiliate of the issuer of such 
security. 


C. Proposed Rule 13e-3(b): Application of Section 
to an Issuer (or an Affiliate of such Issuer) Subject to 
Section 12 of the Act [17 CFR 240.13e-3(b)] 


Proposed Rule 13e-3(b) would provide substantive 
regulation of Rule 13e-3 transactions by Section 12 
issuers of affiliates of such issuers. The substantive 
provisions of the proposal are prefaced by a Preamble 
which articulates the concerns of the Commission in 
this matter. The nature of, and methods utilized in 
effecting, these transactions present an opportunity 
for fraudulent, deceptive or manipulative acts or 
practices in such transactions, particularly the 
possibility of the overreaching of unaffiliated security- 
holders by the issuer or its affiliates. The possible oc- 
currence of such acts or practices is enhanced by 
several factors. These include, but are not limited to, 
the lack of arm’s length bargaining position of 
unaffiliated securityholders under the circumstances 
of such transactions; the unaffiliated securityholders’ 
inability to influence corporate decisions to enter into 
such transactions; and, during periods of depressed 
economic conditions or illiquidity in the market for the 
issuer’s securities, the absence of a market accurately 
reflecting the value of such securities. The potential for 
unfair and inequitable acts or practices with respect to 
unaffiliated securityholders in connection with these 
transactions exposes individual investors to significant 
risks and could tend to threaten investor confidence in 
the securities markets. 


The proposal is designed to promote the public interest 
and the protection of investors by implementing 
Section 13(e) of the Exchange Act with respect to a 
, Rule 13e-3 transaction by a Section 12 issuer or by an 
affiliate of such an issuer. Moreover, the proposal is 
consistent with and in furtherance of the purposes of 
the Exchange Act, including Section 2 thereof. 


Proposed Rule 13e-3(b) is divided into two sub- 
paragraphs, the first of which is definitional and the 
second which proposes means reasonably designed to 
prevent fraudulent, deceptive or manipulative acts or 
practices. 


Under proposed Rule 13e-3(b)(1), it would be a fraudu- 
lent, deceptive or manipulative act or practice in 
connection with a Rule 13e-3 transaction for an issuer 
which has a class of equity securities registered pur- 
suant to Section 12 of the Exchange Act or for an 
affiliate of such an issuer: (i) to purchase, directly or 
indirectly, any such security if such Rule 13e-3 trans- 
action is unfair to unaffiliated securityholders; (ii) to 
employ any device, scheme or artifice to defraud any 
person; (iii) to make any untrue statement of a 
material fact or to omit to state a material fact neces- 
sary in order to make the statements made, in light of 
the circumstances under which they are made, not mis- 
leading; or (iv) to engage in any act, practice or 
course of business which operates or would operate as 
a fraud or deceit upon any person. 


Proposed Rule 13e-3(b)(2), which would operate both 
independently of and in conjunction with proposed 
Rule 13e-3(b)(1), would establish means reasonably 
designed to prevent fraudulent, deceptive or 
manipulative acts or practices. Under this proposal, it 
would be unlawful for a Section 12 issuer or an affiliate 
of such an issuer to engage, either directly or indirectly 
in a Rule 13e-3 transaction unless: (i) the Rule 13e-3 
transaction is fair to unaffiliated securityholders; (ii) 
the Section 12 issuer or affiliate of such issuer 
complies with the requirements of paragraphs (d), (e) 
and (f) of proposed Rule 13e-3; and (iii) the Rule 13e-3 
transaction is not otherwise fraudulent, deceptive or 
manipulative as defined in proposed Rule 13e-3(b)(1). 


Both sub-paragraphs of proposed Rule 13e-3(b) would 
include a fairness standard. The determination of the 
fairness of a Rule 13e-3 transaction to unaffiliated 
securityholders will necessarily depend on the facts 
and circumstances of each case. However, the Note to 
proposed Rule 13e-3(b) sets forth certain considera- 
tions which may bear on the question of fairness in 
particular situations. The factors in the proposed Note 
are not intended to be an exclusive listing of fairness 
criteria. In a given situation, different factors may be 
determinative as to whether a Rule 13e-3 transaction is 
fair to unaffiliated securityholders. Therefore, the 
factors which would be important in determining the 
fairness of a given Rule 13e-3 transaction and the 
appropriate weight which should be accorded to one or 
more of the considerations enumerated in the 
proposed Note as well as other factors in a particular 
context will vary. 


It should be noted that both substantive and pro- 
cedural fairness of a Rule 13e-3 transaction would be 
required under proposed Rule 13e-3(b). 


The Commission specifically requests comments as to 
whether there are additional appropriate considerations 
which should be included in the Note to proposed Rule 
13e-3(b). 
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D. Proposed Rule 13e-3(c): Application of Section 
to an Issuer (or an Affiliate of such Issuer) Subject to 
Section 15(d) of the Act [17 CFR 240.13e-3(c)] 


Proposed Rule 13e-3(c) sets forth the application of the 
provisions of proposed Rule 13e-3 if the Rule 13e-3 
transaction involves a Section 15(d) issuer or an affili- 
ate of such an issuer. Under paragraph (c) of the 
proposal, it would be unlawful as a fraudulent, 
deceptive or manipulative act or practice for a Section 
15(d) issuer or an affiliate of such as issuer to engage, 
directly or indirectly, in a Rule 13e-3 transaction unless 
such issuer or affiliate comlies with paragraphs (d), 
(e) and (f) of proposed Rule 13e-3. Therefore, Section 
15(d) issuers or affiliates of such issuers would be 
subject to the filing, disclosure and dissemination 
requirements of the proposal, but not to the provisions 
of proposed Rule 13e-3(b). 


The Commission believes that this regulation is 
appropriate in the public interest and for the protection 
of investors because of the possible occurrence of 
fraudulent, deceptive or manipulative acts or practices 
in connection with Rule 13e-3 transactions by Section 
15(d) issuers and their affiliates. The potential for such 
acts or practices poses possible harm to investors 
holding the equity securities of such issuers and 
threatens the confidence of such investors in the 
securities markets. 


E. Proposed Rule 13e-3(d): 
Filed [17 CFR 240.13e-3(d)] 


Material Required to Be 


The filing framework which would be established by 
proposed Rule 13e-3(d) would be applicable to any 
Rule 13e-3 transaction. The proposal contemplates an 
on-going filing procedure in connection with a Rule 
13e-3 transaction. 


Under proposed Rule 13e-3(d)(1) [17 CFR 240.13e-3 
(d)(1)], the issuer or affiliate engaging in a Rule 13e-3 
transaction would be required to file a Rule 13e-3 
Transaction Statement on Schedule 13E-3 [17 CFR 
240.13e-100], including all exhibits thereto, with the 
Commission. The time for such an initial filing would 
be set forth in General Instruction A to proposed 
Schedule 13E-3. This proposed instruction recognizes 
the variety of methods employed in such transactions. 
Consequently, the initial filing requirement for the 
proposed Schedule would depend on the type of Rule 
13e-3 transaction involved. If the transaction involves 
the filing with the Commission of soliciting materials 
or an information statement pursuant to Regulations 
14A [17 CFR 240.14a-1 to 240.14a-103] or 14C [17 CFR 
240.14c-1 to 240.14c-101], respectively, the proposed 
Schedule 13E-3 would be filed concurrently with the 
filing of “Preliminary Copies” of such soliciting 
materials or information statement. If the transaction 
involves the filing of a registration statement under the 
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Securities Act, the proposed Schedule would be filed 
concurrently therewith. If the transaction involves a 
tender offer, the proposed Schedule would be filed 
simultaneously with or prior to the time the tender offer 
is first published, sent or given to security holders of 
the class of equity securities which is the subject of 
the Rule 13e-3 transaction. In cases where the trans- 
action does not involve a solicitation, an information 
statement, the registration of securities or a tender 
offer, as described above, the proposed Schedule 
would be required to be filed with the Commission at 
least 30 days prior to the date of any purchase by the 
issuer or affiliate of any securities of the class of sec- 
urities subject to the Rule 13e-3 transaction. 


Material changes in the information set forth in the 
initial filing of the proposed Schedule would be 
required to be promptly filed with the Commission 
under proposed Rule 13e-3(c)(2)[17 CFR 240.13e-3 
(c)(2)]. These filings would be denominated as amend- 
ments on Schedule 13E-3.°? 


A final amendment on Schedule 13E-3 disclosing the 
results of the Rule 13e-3 transaction would be required 
to be filed under proposed Rule 13e-3(d)(3) [17 CFR 
240.13e-3(d)(3)] promptly after the termination of the 
transaction. 


The proposed system would facilitate the filing of the 
new proposed Schedule 13E-3 and amendments 
thereto with the Commission. It is intended to 
establish a separate reporting framework specifically 
tailored to Rule 13e-3 transactions while, at the same 
time, avoiding, to the extent feasible, the imposition of 
undue burdens on the issuer or affiliate engaging in 
such transactions. Consequently, a voluntary incorpor- 
ation by reference procedure would be established by 
General Instruction F to the proposed Schedule. If the 
Rule 13e-3 transaction reported on in the proposed 
Schedule involves a transaction subject to Regulations 
14A or 14C under the Exchange Act, the registration of 
securities under the Securities Act or a tender offer for 
equity securities of a class which is registered 
pursuant to Section 12 of the Exchange Act, which is 
made by an affiliate of such a Section 12 issuer, the 
information contained in the proxy materials, the infor- 
mation statement, the registration statement or the 
Schedule 14D-1 [§ 240.14d-100] respectively, which is 
filed with the Commission may be incorporated by ref- 
erence under certain conditions. These conditions 





**General Instruction H of the proposed Schedule would 
permit the person filing an amendment to the proposed 
Schedule disclosing a material change in the 
information set forth in the proposed Schedule to omit 
any information previously disclosed in the proposed 
Schedule. 
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would require the inclusion of a cross-reference sheet 
in the proposed Schedule 13E-3. Assuming that the 
other filing required to be made with the Commission 
contains all the information which would be required 
by the items of proposed Schedule 13E-3, the filing re- 
quirement under proposed Rule 13e-3(c) would be 
satisfied by filing a Schedule 13E-3 containing a cover 
sheet, cross reference sheet, a copy of the proxy 
material, information statement, registration state- 
ment or Schedule 14D-1 and a signature page. 


General Instruction F to the proposed Schedule would 
not be applicable in transactions where no other 
filings, as described above, would be required under 
the federal securities laws. In such transactions, the 
proposed Schedule 13E-3 would be the only filing with 
the Commission concerning the Rule 13e-3 transac- 
tion. An example of such Rule 13e-3 transaction would 
be a proxy solicitation or information statement by a 
Section 15(d) issuer or by an affiliate of such an issuer. 
In such Rule 13e-3 transactions, General Instruction B 
of the proposed Schedule would be primarily 
applicable. 


F. Proposed Rule 13e-3(e): Disclosure of Certain 
Information [17 CFR 240.13e-3(e)] 


Proposed Rule 13e-3(e), which would apply to any Rule 
13e-3 transaction, would set forth the information 
required to be included in the disclosure furnished to 
holders of the class of equity securities which is the 
subject of the transaction. This disclosure provision 
would consist of two elements: 1) the information 
required by Items 1 through 20 of proposed Schedule 
13E-3 [17 CFR 240.13e-100] or a fair and adequate 
summary thereof; and 2) any other information 
required to be disclosed pursuant to any other appli- 
cable rule or regulation under the Federal securities 
laws. The operation of this proposal may be shown by 
an example. 


If an affiliate of a Section 12 issuer makes a cash tender 
offer for the equity securities of such issuer and the 
tender offer is also a Rule 13e-3 transaction, the 
information published, sent or given to security 
holders by the affiliate would contain the information 
required by Items 1 through 20 of proposed Schedule 
13E-3 (or a fair and adequate summary thereof) as well 
as the information required by Rule 14d-1 [17 CFR 
240.14d-1(c)(4)]. If financial statements of the affiliate 
were required by Item 9 of Schedule 14D-1 [17 CFR 
240.14d-100], such financial statements would be in 
addition to that required by Item 17 of proposed 
Schedule 13E-3. In the normal course, duplication of 
substantially similar disclosure requirements of other 
applicable rules or regulations under the Federal 
securities laws would not be required. However, if hte 
other applicable rules and regulations required dis- 
closure in addition to that required by Items 1 through 


20 of proposed Schedule 13e-3, such additional 
information would be included in the disclosure to 
securityholders. If no other rule or regulation under the 
Federal securities laws is applicable, the information 
required by Items 1 through 20 of the proposed 
Schedule or a fair and adequate summary thereof 
would constitute the minimum disclosure required to 
be made to securityholders. 


Instruction 2 to proposed paragraph (e) recognized that 
the financial statements necessary to present a fair and 
adequate summary of Item 17 of the proposed 
Schedule may vary depending on the facts and circum- 
stances involved. However, summary financial 
information equivalent to that required by paragraph e 
of Guide 59 of the Guides for Preparation and Filing of 
Registration Statements would normally be sufficient 
summary disclosure of Item 17 for the purposes of pro- 
posed Rule 13e-3(e) with respect to long form publica- 
tion of a tender offer. If such financiai information is 
summarized, whether in long form publication of a 
tender offer or otherwise, the disclosure to security- 
holders should include a statement as to how more 
complete information can be obtained. 


As indicated in proposed Rule 13e-3(e), the manner in 
which the disclosure required by that proposal would 
be disseminated to security holders would be governed 
by proposed Rule 13e-3(f) [17 CFR 240.13e-3(f)]. 


G. Proposed Rule 13e-3(f): Dissemination of 
Disclosure [17 CFR 240.13-3(f)] 


Proposed Rule 13e-3(f) would concern the methods of 
dissemination of the information required to be dis- 
closed to the security holders of the class of equity 
securities which is the subject of the Rule 13e- 3 trans- 
action. The method of dissemination applicable to a 
Rule 13e-3 transaction would depend on the type of 
transaction involved. 


If the Rule 13e-3 transaction is a purchase as described 
in proposed Rule 13e-e(a)(4)(i)(A) [17 CFR240.13e-3(a) 
(4)(i)(A)] or a vote, consent or authorization as 
described in proposed Rule 13e-3(a)(4)(i)(C) [17 
CFR 240.13e-3(a)(4)(i)(C)], proposed Rule 13e-3(f)(I) 
[17 CFR 240.13e-3(f)(1)] would apply. The disclosure 
would be mailed, sent or given to each person who is a 
record holder of the class of equity securities subject 
to the Rule 13e-3 transaction as of a date 20 days prior 
to the date of the dissemination of such information. 
While the disclosure would be disseminated in accor- 
dance with the provisions of applicable federal or state 
law, in no event would such dissemination occur later 
than 20 days prior to any such purchase or any such 
vote, consent or authorization. Thus, proposed Rule 
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13e-3(f)(I)(i) [17 CFR 240.13e-3(f)(I)(i)] would provide 
for a 20 day “waiting period” during which a Rule 13e-3 
transaction could not be effected. 


Moreover, if the issuer or affiliate engaging in such a 
Rule 13e-3 transaction knows that securities of the 
class which is the subject of the transaction are held of 
record by a broker, dealer, bank or voting trust or their 
nominees, proposed Rule 13e-3(f)(1)(ii) [17 CFR 
240.13e-3(f)(I)(ii)] would establish a procedure for 
ensuring that the required disclosure is furnished in a 
timely manner to the beneficaial owners of hte securi- 
ties so held. Additionally, proposed Rule 13e-3(f)(I)(iii) 
[17 CFR 240.13e-3(f)(1)(iii)] would require dissemina- 
tion of material changes in the information required by 
paragraph (d) of the proposed rule to the record and 
beneficial owners in the same manner used to 
disseminate the disclosure initially. 


If the Rule 13e-3 transaction is a tender offer for equity 
securities of a Section 12 issuer and is made by an affi- 
liate of such issuer, the dissemination requirements of 
Section 14(d)(I) of the Exchange Act and Rule 14d-1 [17 
CFR 240.14d-1] promulgated thereunder would apply. 
These requirements would be amended upon the 
adoption by the Commission of proposed Rule 14d-3 °° 
or a revision of such proposa!. However, proposed Rule 
13e-3(f)(2) [17 CFR 240.13e-3(f)(2)] would apply to 
tender offers for the equity securities of a Section 12 
issuer made by the issuer of such class and to tender 
offers for the equity securities of a Section 15(d) issuer 
made by either the issuer of such class of securities or 
by an affiliate of such issuer. Under this proposal, the 
tender offer would be required to be published, sent or 
given to security holders of the class of equity securi- 
ties being sought. Material changes to the information 
first published, sent or given to security holders would 
be required to be disseminated in the same manner in 
which the tender offer was initially published, sent or 
given to security holders. 


In order to establish standards whereby information 
communicated in compliance with proposed Rule 
13e-3(f)(2) would be deemed “published, sent or given 
to security holders,” the instruction to the proposal 
sets forth three alternative methods. The instruction is 
not intended to be a mandatory or exclusive regulation 
of such tender offers. As long as the issuer or affiliate 
fully complies with the requirements of any one of the 
three methods, either of the other two methods may be 
utilized in whole or in part. Thus, the three methods are 
not in any way mutually exclusive. The three methods - 





33 
See Release No. 34-12676 (August 6, 1976) (41 FR 
33004, 33010). 
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long form publication, use of stockholder and other 
lists and summary publication - generally conform to 
those methods published for comment on proposed 
Rule 14d-3.4 Long form publication would be substan- 
tially equivalent to the current practice under Section 
14(d)(1) of the Exchange Act with respect to 
conventional tender offers. Under the method involving 
use of shareholder and other lists, the issuer or affiliate 
would be required to mail the formal offer to all 
persons named on the most recent shareholder list in 
its possession, under its control or within its access. 
The issuer or affiliate would also furnish (pursuant to 
inquiries by or on behalf of the issuer or affiliate) the 
number of copies of the formal offer requested by 
brokers, banks and similar persons whose names 
appear or whose nominees appear on the list of stock- 
holders or who are listed as participants on the most 
recent security position listing of any clearing agency 
which acts as a depository which is in the possession, 
under the control or within the reasonable access of 
the issuer or affiliate. Such persons would be 
requested to forward the copies of the formal offer to 
the beneficial owners of the securities. The issuer or 
affiliate would undertake to pay the reasonable 
expenses of such persons in forwarding such copies. 


The third method of communication, summary publica- 
tion, would only be available with respect to a Rule 
13e-3 transaction involving a tender offer by a Section 
12 issuer. A Rule 13e-3 transaction involving a tender 
offer by a Section 15(d) issuer or an affiliate of such 
issuer would not be able to use this communication 
method because of the procedures involved in summary 
publication and the lack of substantive regulation. For 
Section 12 issuers who would be able to use this 
method, summary publication would require that at 
least certain specified material information appear ina 
summary advertisement and would provide for security 
holders to be able to promptly obtain the information 
required by proposed Rule 13e-3(e) from the issuer. 
Additionally, a statement would be required under 
summary publication which would incorporate by 
reference the information required by proposed Rule 
13e-3(e) into the summary advertisement. 


The procedures proposed in Rule 13e-3(f) are intended 
to provide reasonable assurance that the information 
required to be disclosed to securityholders in a Rule 
13e-3 transaction will be disseminated to them. Dis- 
semination is a vital element of disclosure, for without 
adequate dissemination the value of full and fair dis- 
closure is diminished. 


H. Proposed Rule 13e-3(g): 
240.13e-3(g)] 


Exceptions [17 CFR 
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The exceptions to proposed Rule 13e-3 which would be 
provided by proposed Rule 13e-3(g) include transac- 
tions by a holding company registered under the Public 

& Utility Holding Company Act of 1935 and certain solici- 
tations by an issuer with respect to a plan of reorgani- 
zation under Chapter X of the Bankruptcy Act. The 
proposed exemptions for these transactions is based 
on the.regulation or supervision of such transactions 
provided by other governmental authorities. Redemp- 
tions, calls or purchases pursuant to the instruments 
creating or governing the class of equity securities 
involved would also be exempt from the proposal, if 
adopted, because such transactions do not come within 
the purview of the purposes of the proposed 
rulemaking. 


Additionally, the Commission specifically requests 
comment as to whether other transactions which may 
be encompassed within the definition of a Rule 13e-3 
transaction but which are not comprehended within the 
purposes of this proposal ought to be exempted by rule 
from the purview of the section. 


1. Proposed Schedule 13E-3: Rule 13e-3 Transaction 
Statement [17 CFR 240.13E-100] 


If adopted, proposed Schedule 13E-3 would establish a 
separate disclosure document which would be required 
to be filed in connection with any Rule 13e-3 transac- 
tion. The Commission believes that this separate 
schedule specifically tailored to Rule 13e-3 transac- 

@i-: will provide more meaningful disclosure to 
investors. 


Several of the General Instructions to the proposed 
Schedule have been discussed above. Instruction C to 
the proposed Schedule is similar to Instruction C in 
Schedule 14D-1 [17 CFR 240.14d-100]. It is proposed in 
Schedule 13E-3 for a similar purpose, viz. to identify 
the persons with respect to whom information in 
certain items of the proposed Schedule would be 
required to be disclosed. Under proposed Instruction 
C, a person which is a corporation filing the proposed 
Schedule would be required to disclose certain 
information regarding its executive officers and 
directors rather than all officers. In multiple tier cor- 
porate structures, no information would be required 
regarding officers or directors of mid-tier corporations, 
unless they were also controlling persons of the cor- 
poration filing the proposed Schedule. 


Item 1 of the proposed Schedule is primarily concerned 
with the class of equity securities which is the subject 
of the Rule 13e-3 transaction. Proposed Item 1(f) would 
require disclosure of certain information with respect 
to prior purchases by the issuer of affiliate of the 
securities subject to the Rule 13e-3 transaction. While 
this disclosure would normally pertain to the period 
eo” the commencement of the issuer’s third full 











fiscal year preceding the date of the filing of the 
Schedule 13E-3, disclosure of previous purchases 
would also be required if any such purchase is material 
to the Rule 13e-3 transaction. The information which 
would be disclosed on a quarterly basis would include 
the amount of securities purchased, the range of prices 
paid for such securities and the average purchase price 
during such quarterly period. Proposed Item 1(f) is 
intended to enable securityholders to compare the 
prices of prior purchases by the issuer or affiliate with 
the consideration being offered in the Rule 13e-3 trans- 
action. It is also designed to augment the disclosure of 
the market price information in proposed Item 1(c) 
especially in cases where there has been a thin or illi- 
quid market in the securities which are the subject of 
the Rule 13e-3 transaction. 


Proposed Item 2 would require background information 
concerning the person filing the proposed schedule 
and related persons which would pertain to empiloy- 
ment history, criminal convictions and certain civil 
actions during the five year period prior to the Rule 
13e-3 transaction. 


If the proposed Schedule is filed by an affiliate of the 
issuer, proposed Item 3(a) would require disclosure of 
past contacts, transactions or negotiations between 
such affiliate and the issuer. In contrast, proposed 
Item 3(b) would concern past contacts or negotiations 
between the issuer (or any of its affiliates) and any 
person not affiliated with the issuer concerning such 
events as a merger or consolidation with or acquisition 
of the issuer or any of its subsidiaries; a tender offer 
for or other acquisition of securities of any class of the 
issuer; an election of directors of the issuer; or a sale 
or other transfer of a material amount of assets of the 
issuer or any of its subsidiaries. The disclosure that 
would be required by proposed Item 3 would pertain to 
contacts, negotiations or transactions which occurred 
since the commencement of the issuer’s third full 
fiscal year preceding the date of the initial filing of this 
schedule by the issuer or affiliate engaging in the Rule 
13e-3 transaction. 


While proposed Item 4 would concern the terms of the 
transaction, proposed Item 5 of the proposed Schedule 
would require disclosure for the purpose(s) of the Rule 
13e-3 transaction as well as the bases therefor and 
proposed Item 6 would require a description of certain 
plans or proposals of the person filing the proposed 
Schedule. The source and amount of funds or other 
consideration to be used in purchasing securities 
pursuant to the Rule 13e-3 transaction would be 
disclosed under proposed Item 7. 


Proposed Items 8, 9 and 10 would deal with the deter- 
mination of the consideration for the Rule 13e-3 trans- 
action, any determination as to the fairness of the 
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transaction to securityholders who are not affiliates of 
the issuer and reports, opinions and appraisals 
received by ther issuer or affiliate in connection with 
the Rule 13e-3 transaction, respectively. The descrip- 
tion under proposed Item 8 would include, but not be 
limited to, the extent to which certain factors were or 
were not considered in the determination of the type 
and amount of consideration to be offered to equity 
securityholders of the class of securities subject to the 
Rule 13e-3 transaction. These factors would be: 
current market value; historical market value; net book 
value; going concern value; liquidation value; any 
report, opinion or appraisal described in proposed Item 
10; and other factors. While proposed Item 10 would 
not require that any report, opinion or appraisal by an, 
outside party be made with respect to the Rule 13e-3 
transaction, if the issuer or affiliate has received any 
such report, opinion or appraisal certain information 
would be required. Opinions of counsel, if any, 
respecting the legality of the Rule 13e-3 transaction 
under the law of the state or other jurisdiction under 
which the issuer was organized would be summarized. 
With respect to any report, opinion (other than an 
opinion of counsel) or appraisal by an outside party, 
the disclosure would include: background informa- 
tion concerning the person responsible for such report, 
opinion or appraisal; and a summary of certain infor- 
mation regarding such report, opinion or appraisal 
such as the procedures followed, the findings and 
recommendations, the bases for and methods of 
arriving at such findings and recommendations and 
any instructions received from or limitations imposed 
by the issuer or affiliate in connection with such report, 
opinion or appraisal. Moreover, a statement would be 
required by Item 10(b) of the proposed Schedule to the 
effect that such report, opinion (other than an opinion 
of counsel) or appraisal would be available for 
inspection and copying at the principal executive 
offices of the issuer or affiliate during its regular 
business hours by any interested equity security holder 
of the issuer or his representative who has been so 
designated in writing. The requirements of proposed 
Items 8, 9 and 10 are intended to ensure full disclosure 
concerning the material elements in the determination 
of the consideration to be offered in the Rule 13e-3 
transaction. 


Items 11 and 12 of the proposed Schedule would relate 
to interest in the securities of the issuer by the person 
filing the proposed Schedule and certain related 
persons and certain contacts, arrangements or under- 
takings with respect to the issuer’s securities by 
similar persons, respectively. These proposals are 
substantially similar to Items 6 and 7 of Schedule 
14D-1. 


Proposed Item 13 would require disclosure concerning 
the present intention and recommendation of certain 
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persons with regard to the Rule 13e-3 transaction. This 
disclosure would only be required to the extent known 
by the person filing the proposed Schedule after a 





reasonable inquiry. 


The effects of the Rule 13e-3 transaction on the issuer 
or affiliate would be disclosed under proposed Item 14 
as well as a general description of the federal tax con- 
sequences of the transaction on security holders 
whose equity interest in the issuer would be 
eliminated. 





Under proposed Item 15, other provisions of the Rule 
13e-3 transaction would be disclosed. These ‘include, 
but would not be limited to: appraisal rights; access 
by shareholders who are not affiliates of the issuer to 
the corporate files of the issuer or affiliate; and any 
steps to be taken by the issuer or affiliate to provide or 
assure that any debt securities received in exchange for 
equity securities are or will be eligible for trading on 
any national securities exchange or an automated 
inter-dealer quotation system. 


Item 16 of the proposed Schedule would concern the 
consideration given by the issuer or affiliate to any 
transaction (other than a Rule 13e-3 transaction) as an 
alternative to the Rule 13e-3 transaction. 


The financial information which would be required by 
Item 17 of the proposed Schedule would include: 
historical financial information concerning the issuer; 

pro forma data regarding certain material effects of th f 
Rule 13e-3 transaction; and, if the Rule 13e-3 transac- 
tion involves a tender offer for the equity securities of a 
Section 15(d) issuer by an affiliate of such issuer and if 
the disclosure requirements of Item 9 of Schedule 
14D-1 would be applicable to such an affiliate, financial 
information concerning the affiliate comparable to that 
required by Item 9 of Schedule 14D-1. The following 
example illustrates an instance when the requirement 
of the financial information of an affiliate may be trig- 
gered under proposed Item 17(c). If a corporate affiliate 
of a Section 15(d) issuer makes a tender offer for the 
equity securities of such Section 15(d) issuer and the 
tender offer is for less than all the shares currently held 
by investors who are not affiliates of the Section 15(d) 
issuer, then the financial information of such issuer 
may be material to the Rule 13e-3 transaction and such 
affiliate may be required to comply with Item 9 of 
Schedule 14D-1. 





Proposed Items 18 and 19 concern persons and assets 
employed, retained or utilized in the Rule 13e-3 
transaction and the payment of expenses in connection 
with the transaction, respectively. 


Under proposed Item 20, such additional information 
would be required to be furnished as may be necessary 
to make the statements required in the ae ‘ 
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Schedule, in light of the circumstances under which 
they are made, not materially misleading. 


Finally, Item 21 of the proposed Schedule would set 
forth the material to be filed as exhibits. 


IV. IMPLIED RIGHT OF ACTION 


Although Section 13(e) of the Exchange Act does not 
explicitly provide for a private cause of action, the 
Commission believes that, should proposed Rule 13e-3 
be adopted, it would be appropriate for the courts to 
construe its provisions in such a way as to imply a 
private right thereunder. The Supreme Court has held 
that where the congressional purpose of a statute is 
the protection of public investors, and where that 
purpose is likely to be undermined absent private en- 
forcement, private remedies may be implied in favor of 
the particular investor class intended to be protected. 
In keeping with the theory that private enforcement in 
certain instances provides a necessary supplement to 
Commission action, a private right of action has been 
implied under other provisions of the 1934 Act, 
including Section 14(a)* and Section 10(b)°° 


Section 13(e) of the Exchange Act, as well as Sections 
14(a) and 10(b), provides that the Commission may 
adopt rules and regulations in furtherance of the statu- 
tory purpose of the public interest and investor 
protection. Although Section 13(e) is silent as to 
private remedies, the protection of non-affiliate share- 
holders from fraudulent, manipulative or deceptive 
conduct by section 12 issuers and their affiliates in 
connection with Rule 13e-3 transactions would be 
advanced by reading into the statute a damages 
remedy in favor of such shareholders, who are the 
direct and intended beneficiaries of the legislation. Not 
only are such shareholders members of the “class for 
whose especial benefit the legislation was en- 
acted . . .”,5” but, in the Commission’s view, implica- 
tion of a private right of action in their favor is entirely 
consistent with the legislative scheme. 





55 
“J.1. Case v. Borak,” 377 U.S. 426, 432 (1964). 


6 
*’Superintendent of Insurance v. Bankers Life & 
Casualty Co.,” 404 U.S. 6, 13 n. 9 (1971). 


*” «Cort. v. Ash,” 422 U.S. 66, 78 (1975) (emphasis in 


a | a original). 


V. GENERAL AND SPECIFIC INQUIRIES 


In addition to the issues raised by the proposals, the 
Commission requests written comments on the 
following: 


1) Whether alternatives not encompassed by these 
proposals should be considered by the Commission 
and, if so, the specific nature of any such alternative, 
its jurisdictional basis and its probable effect; 


2) Whether the Commission has adequate rulemaking 
authority to adopt the proposals published in this 
release; 


3) Whether rulemaking which would integrate 
purchases by an issuer or affiliate prior to its com- 
mencement of a Rule 13e-3 transaction is necessary or 
appropriate in the public interest and for the protection 
of investors; 


4) Whether rulemaking should be considered which 
would require an issuer or affiliate engaging in a Rule 
13e-3 transaction to notify any remaining holder of the 
equity securities of the class of securities which was 
subject to the transaction and/or to require the issuer 
or affiliate to offer to purchase the securities held by 
any remaining security holder for the same 
consideration paid in the Rule 13e-3 transaction for a 
period, such as thirty days, following the date such 
Rule 13e-3 transaction terminated or was consum- 
mated. 


5) Whether the costs imposed on an issuer or an 
affiliate of such issuer engaging in a Rule 13e-3 trans- 
action by these proposals would outweigh their 
benefits to investors and the public interest; and 


6) Whether the proposed rule and related schedule, if 
adopted, would have an adverse impact on competition 
or. would impose a burden on competition which is 
neither necessary nor appropriate in furthering the 
purposes of the Exchange Act. Comments on this 
inquiry will be considered by the Commission in 
complying with its responsibilities under Section 
23(a)(1) of the Exchange Act. Comments on Inquiries 6 
and 7 should include, to the extent feasible, detailed 
empirical and other evidentiary material in support of 
any conclusions, opinions or positions. 


7) Whether all closed-end investment companies 
should be subject to all the provisions of the proposed 
Rule 13e-3. As proposed, only those closed-end com- 
panies with securities listed on a national securities 
exchange (and registered under Section 12(b) of the 
Exchange Act) would be subject to proposed Rule 
13e-3(b), the substantive anti-fraud rule, and proposed 
Rule 13e-3(f), the special tender offer provisions. 
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in addressing the issues raised in this release, com- 
mentators should feel free to consider the materials 
accumulated in Commission File No. 4-178. The text of 
the proposed rule and related schedule follows. 


TEXT OF PROPOSALS 


The text of the proposed rule is set forth below: 


1. Rule 13e-3 is proposed to be adopted to read as 
follows: §240.13e-3 Going private transaction by certain 
issuers or their affiliates. 


(a) Definitions. Unless the context otherwise 
requires, all terms used in this section have the same 
meaning as in the Act or elsewhere in the General 
Rules and Regulations thereunder. In addition, the 
following definitions apply: 


(1) An “affiliate” of an issuer is a person that directly 
or indirectly through one or more intermediaries 
controls, is controlled by, or is under common control 
with such issuer. For the purposes of this section only, 
a person who is not an affiliate of an issuer at the 
commencement of such person’s tender offer for a 
class of equity securities of such issuer will not be 
deemed an affiliate of such issuer prior to the stated 
termination of such tender offer and any extensions 
thereof. 


(2) The term “executive officer” means the president, 
vice president, secretary, treasurer, any vice president 
in charge of a principal business function (such as 
sales, administration or finance) and any other person 
who performs similar policy making functions for the 
issuer; 


(3) The term “purchase” means any acquisition for 
value or any contract to buy, purchase or acquire for 
value including, but not limited to, any acquisition 
pursuant to the dissolution of an issuer subsequent to 
the sale or other disposition of substantially all the 
assets of such issuer to its affiliate, any acquisition 
pursuant to a merger, any purchase of fractional 
interests in connection with a reverse stock split and a 
purchase subject to the control of an issuer or an affili- 
ate of such issuer; 


(4) A “Rule 13e-3 transaction” is any transaction, or 
series of transactions involving one or more of the 
transactions, described in paragraph (a)(4)(i) of this 
section which has either a reasonable likelihood or a 
purpose of producing, either directly or indirectly, any 
of the effects described in paragraph (a)(4)(ii) of this 
section: 
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(i) The transactions referred to in paragraph (a)(4) of 
this section are: 


(A) A purchase of any equity security by the issuer of ® 
such security or by an affiliate of such issuer; 


(B) A tender offer for or request or invitation for 
tenders of any equity security made by the issuer of 
such class of securities or by an affiliate of such 
issuer; or 


(C) A solicitation of any proxy, consent or authoriza- 
tion of a holder of any equity security by the issuer of 
the class of securities or by an affiliate of such issuer 
in connection with: a merger; consolidation, reclassi- 
fication, reorganization or similar corporate transac- 
tion between an issuer (or its subsidiaries) and its 
affiliate; a sale of substantially all the assets of an 
issuer to its affiliate; or a reverse stock split of any 
class of equity securities of the issuer involving the 
purchase of fractional interests. 


(ii) The effects referred to in paragraph (a)(4) of this 
section are: 


(A) Causing aciass of equity securities of the issuer 
to be subject to delisting from a national securities ex- 
change; 


(B) Causing aclass of equity securities of the issuer 
to be eligible for termination of registration pursuant to 
Section 12(g)(4) of the Act; & 


(C) Causing the issuer to be eligible for suspension 
of reporting obligations pursuant to Section 15(d) of 
the Act as of the beginning of the next fiscal year cf the 
issuer; or 


(D) Causing aclass of equity securities of the issuer 
which is authorized to be quoted in an inter-dealer 
quotation system of a registered national securities 
association to cease to be so authorized; and 


(5) An “unaffiliated securityholder” is any security- 
holder of an equity security subject to a Rule 13e-3 
transaction who is not an affiliate of the issuer of such 
security. 


(b) Application of section to an issuer [or an affiliate 
of such issuer] subject to Section 12 of the Act. 


Preamble 


The practice of issuers and affiliates of such issuers 
engaging in transactions which have the effect of 
eliminating or substantially reducing the “we 











sor 











interest of an issuer held by the public and resulting in 
the issuer or its successor becoming privately held is a 
matter of serious concern to the Commission. Among 
other things, these transactions may frustrate the 
reasonable expectations of investors. When an investor 
purchases equity securities in a public company, he 
reasonably expects that the issuer has the burden of 
justifying any actions which would result in depriving 
him of the characteristics inherent in his investment in 
publicly traded securities. 


The nature of, and methods utilized in effecting, going 
private transactions present an opportunity for fraud- 
ulent, deceptive or manipulative acts or practices, 
particularly overreaching of unaffiliated security- 
holders by the issuer or its affiliates. This is due in part 
to the lack of arm’s length bargaining position of 
unaffiliated securityholders under the circumstances 
of these transactions and the unaffiliated security- 
holders’ inability to influence corporate decisions to 
enter into such transactions. The potential for unfair 
and inequitable acts or practices with respect to unaf- 
filiated securityholders in these transactions exposes 
individual investors to significant risks and threatens 
investors’ confidence in the securities markets. 


To promote the public interest and the protection of 
investors, the following paragraph implements Section 
13(e) of the Act with respect to a Rule 13e-3 transaction 
(as defined in paragraph (a)(4) of this section) by an 
issuer with a class of equity securities registered pur- 
suant to Section 12 of the Act, or by an affiliate of such 
an issuer. This paragraph defines certain fraudulent, 
deceptive or manipuiative acts or practices and 
provides means reasonably designed to prevent such 
acts or practices. 


(1) It shall be a fraudulent, deceptive or manipulative 
act or practice, in connection with a Rule 13e-3 trans- 
action, for an issuer (or an affiliate of such issuer) 
which has a class of equity securities registered pur- 
suant to Section 12 of the Act 


(i) to purchase, directly or indirectly, any such 
security if such Rule 13e-3 transaction is unfair to 
unaffiliated securityholders; 


(ii) to employ any device, scheme or artifice to 


, defraud any person; 


(iii) to make any untrue statement of a material fact or 
to omit to state a material fact necessary in order to 
make the statements made, in light of the circum- 
stances under which they were made, not misleading; 
or 


(iv) to engage in any act, practice or course of busi- 
ness which operates or would operate as a fraud or 
deceit upon any person. 


(2) Asameans reasonably designed to prevent fraud- 
ulent, deceptive or manipulative acts or practices, it 
shall be unlawful for an issuer (or an affiliate of such an 
issuer) which has aclass of equity securities registered 
pursuant to Section 12 of the Act to engage, directly or 
indirectly, in a Rule 13e-3 transaction unless: 


(i) The Rule 13e-3 transaction is fair to unaffiliated 
securityholders; 


(ii) Such issuer or affiliate complies with the 
requirements of paragraphs (d), (e) and (f) of this 
Section; and 


(iii) The Rule 13e-3 transaction is not otherwise 
fraudulent, deceptive or manipulative as defined in 
paragraph (b)(1) of this section. 


Note: The determination of the fairness of a Rule 
13e-3 transaction to unaffiliated securityholders will 
necessarily depend on the facts and circumstances of 
each case. 


Certain considerations which may bear upon the 
question of fairness in particular situations are set 
forth below. Some of these indicia relate to substance 
and others are indicia of procedural fairness. Both 
substantive and procedural fairness are required. 
However, the following factors are not intended to be 
an exclusive listing of fairness criteria; in a given 
Situation, different factors may be determinative as to 
whether a Rule 13e-3 transaction is fair to unaffiliated 
securityholders. Which of the following factors are 
important in determining the fairness of any given 
transaction, and the weight, if any, which should be 
given to one or more of them and other considerations 
in a particular context, will vary. Considerations 
bearing upon the question of whether a particular Rule 
13e-3 transaction is fair to unaffiliated securityholders 
may include, but are not limited to the following: 


(A) Whether the Rule 13e-3 transaction has been 
approved by a majority of the unaffiliated security- 
holders after (1) delivery to such persons of a dis- 
closure document containing the information required 
by Rule 13e-3(e) or a fair and adequate summary 
thereof; and (2) such persons have had a reasonable 
opportunity to consider such information; 


(B) Whether the consideration offered to unaffiliated 
securityholders for the securities subject to the Rule 
13e-3 transaction is fair in light of such factors as, for 
example, current market prices, historical market 
prices, net book value, going-concern value, 
liquidation value, previous purchases disclosed in Item 
1(f) of Schedule 13E-3, and any report, opinion, or 
appraisal described in Item 10 of the Schedule 13E-3. 
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(C) Whether a majority of sufficiently disinterested 
directors, if any, of the issuer has voted to approve the 
transaction prior to (1) dissemination of the disclosure 
document containing the information required by 
proposed Rule 13e-3(e) or a fair and adequate summary 
thereof; and (2) any vote of unaffiliated securityholders 
of the issuer with respect to the Rule 13e-3 transaction. 


(D) Whether a representative of the unaffiliated 
securityholders who is independent of the issuer and 
its affiliate had negotiated, and agreed to, the terms of 
the Rule 13e-3 transaction; 


(E) Whether the terms and conditions of the Rule 
13e-3 transaction are fair to unaffiliated security- 
holders in light of the terms and conditions of any 
other offers made by third parties for securities of the 
class which is the subject of the Rule 13e-3 trans- 
action; 

(F) The purpose of the Rule 13e-3 transaction; 

(G) The anticipated benefits to be derived from the 
Rule 13e-3 transaction by the issuer of affiliate, 
including consideration of the extent to which the 
issuer’s funds or other assets are used in connection 
with the Rule 13e-3 transaction, vis-a-vis those to be 
derived by unaffiliated securityholders; 


(H) The tax consequences likely to be incurred by 
unaffiliated securityholders of the issuer as a result of 
the timing of the Rule 13e-3 transaction; 


(1) Whether the Rule 13e-3 transaction complies with 
the requirements of applicable laws and regulations of 
the state of incorporation of the issuer whose securi- 
ties are the subject of the Rule 13e-3 transaction; and 


(J) In certain Rule 13e-3 transactions (such as those 
involving the purchase of the equity securities of a sub- 
Sidiary by its parent), whether the consideration 
offered to the unaffiliated securityholders for the 
securities which are the subject of the Rule 13e-3 
transaction-is comprised of securities of the surviving 
entity (such as the parent) which would enable such 
unaffiliated securityholders to maintain an equity 
interest in the continuing business enterprise. 


(c) Application of section to an issuer (or an affiliate of 
such issuer) subject to Section 15(d)of the Act. 


It shall be unlawful as a fraudulent, deceptive or 
manipulative act or practice for an issuer (or an affiliate 
of such issuer) which is required to file periodic reports 
pursuant to Section 15(d) of the Act to engage, directly 
or indirectly in a Rule 13e-3 transaction unless such 
issuer or affiliate complies with the requirements of 
paragraphs (d), (e) and (f) of this section. 
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(d) Material required to be filed. The issuer or affiliate 
shall: 


(1) File eight copies of a Rule 13e-3 Transaction 
Statement on Schedule 13E-3 [§ 240.13e-100], 
including all exhibits thereto, with the Commission 
within the periods specified in such schedule; 


(2) Report any material change in the information set 
forth in the Schedule 13E-3 [§ 240.13e-100] required by 
this section by promptly filing eight copies of an 
amendment on Schedule 13E-3 [§240.13e-100]with the 
Commission; and 


(3) Report the results of the Rule 13e-3 transaction by 
filing eight copies of a final amendment on Schedule 
13E-3 [§ 240.13e-100] with the Commission promptly 
after the termination of such transaction. 


(e) Disclosure of certain information. With respect to 
any Rule 13e-3 transaction, the issuer of affiliate, in 
addition to any other information required to be 
disclosed pursuant to any other applicable rule or 
regulation under the federal securities laws, shall 
disclose the information required by Items 1 through 20 
of the Rule 13e-3 Transaction Statement of Schedule 
13E-3 [§240.13e-100] or a fair and adequate summary 
thereof to securityholders of the class of equity 
securities which is the subject of the transaction in the 
manner prescribed by paragraph (f) of this section. Any 
disclosure document transmitted to such security- 
holders shall set forth on the outside front cover page 
the following statement printed in bold face capital 
letters: 


This transaction has not been approved or 
disapproved by the Securities and Exchange 
Commission nor has the Commission 
passed upon the fairness or merits of such 
transaction nor upon the accuracy or 
adequacy of the information contained in 
this document. Any representation to the 
contrary is unlawful. 


Instructions. 1. Negative responses to any such 
item of Schedule 13E-3 [§ 240.13e-100] need not be 
included in the information disseminated to security- 
holders. 


2. Although the financial statements necessary to 
present a fair and adequate summary of Item 17 of 
Schedule 13E-3 [§ 240.13e-100] may vary depending on 
the facts and circumstances involved, summary finan- 
cial information equivalent to that required by para- 
graph e of Guide 59 of the Guides for Preparation and 
Filing of Registration Statements will normally be 
sufficient summary disclosure of Item 17 for purposes 
of paragraph (e) of this section with respect to long- 
form publication of a tender offer. If the information 3 




















required by Item 17 is summarized in the long-form 
publication of a tender offer or otherwise, appropriate 
instructions should be included stating how more 
complete financial information can be obtained. 


(f) Dissemination of disclosure. 


(1) If the Rule 13e-3 transaction is a purchase as 
described in paragraph (a)(4)(i)(A) of this section or a 
vote, consent or authorization as described in para- 


graph (a)(4)(i)(C) of this section, the issuer or affiliate 
shall: 


(i) Mail, send or give the information required by 
paragraph (e) of this section in accordance with the 
provisions of any applicable federal or state law but in 
no event later than 20 days prior to any such purchase 
or any such vote, consent or authorization to each 
person who is a record holder of a class of equity 
securities subject to the Rule 13e-3 transaction as of a 
date 20 days prior to the date of dissemination of such 
information; 


(ii) If the issuer or affiliate knows that securities or 
the class of securities subject to the Rule 13e-3 trans- 
action are held of record by a broker, dealer, bank or 
voting trust or their nominees, furnish the number of 
copies of the information required by paragraph (e) of 
this section that are requested by such persons (pur- 
suant to inquiries by or on behalf of the issuer or 
affiliate), instruct such persons to forward such 
information to the beneficial owners of such securities 
in atimely manner and undertake to pay the reasonable 
expenses incurred by such persons in forwarding such 
information; and 


(iii) Promptly disseminate material changes to the 
information required by paragraph (d) of this section to 
the same persons and in the similar manner as 
described in paragraphs (f)(1)(i) and (ii) of this section. 


Instruction. \ssuers, registered broker-dealers and 
other persons may have other obligations under the 
rules or regulations promulgated under the Act with 
respect to the dissemination of soliciting materials to 
record and beneficial owners of securities. However, if 
the Rule 13e-3 transaction is the only subject of such 
soliciting materials, the requirements of paragraph 
(f)(1) of this section shall take priority over the dis- 
semination requirements of such other rules and 
regulations. 


(2) If the Rule 13e-3 transaction is a tender offer for or 
request or invitation for tenders of equity securities of 
an issuer made by the issuer of such class which is 
registered or required to be registered pursuant to 
section 12 of the Act or made by either an issuer or an 


¢ affiliate of an issuer for such class and the issuer is 


subject to the periodic reporting requirements of 
section 15(d) of the Act: 


(i) The tender offer containing the information 
required by paragraph (e) of this section shall be 
published, sent or given to securityholders of the class 
of securities being sought by the issuer or affiliate; and 


Instruction. The tender offer shall be deemed “pub- 
lished, sent or given to securityholders” if the issuer or 
affiliate complies fully with one of the following: 


(A) Long-Form publication: Publishing the formal 
offer containing the information required by paragraph 
(e) of this section in a newspaper which, depending on 
the facts and circumstances involved, may require 
publication in a newspaper with a national circulation 
or may only require publication in a newspaper with 
metropolitan or regional circulation; 


(B) Use of stockholder and other lists: Mailing the 
formal offer of the issuer or affiliate containing the 
information required by paragraph (e) of this section to 
all persons named on the most recent list of stock- 
holders in the possession, under the control or within 
the access of the issuer of affiliate and, pursuant to 
inquiries by or on behalf of the issuer or affiliate, 
furnishing the number of copies of the formal offer 
requested by brokers, banks and similar persons 
whose names appear or whose nominees appear on the 
list of stockholders or who are listed as participants on 
the most recent security position listing of any clearing 
agency which acts as a depository which is in the pos- 
session, under the control, or within the reasonable 
access of the issuer or affiliate, instructing such 
persons to forward such formal offer to the beneficial 
owners of such securities in a timely manner and 
undertaking to pay the reasonable expenses of such 
persons in forwarding such information; or 


(C) Summary publication: With respect to a tender 
offer by an issuer for equity securities of a class of 
such issuer which is registered pursuant to Section 12 
of the Act, publishing a summary advertisement of 
such tender offer in a newspaper which, depending on 
the facts and circumstances involved, may require 
publication in a newspaper with a national circulation 
or may only require publication in a newspaper with 
metropolitan or regional circulation. The summary 
advertisement shall include at least: 


(1) The identity of the issuer; 


(2) The amount and class of securities being sought 
and the price being offered therefor; 


(3) The scheduled expiration date of the tender offer 
and whether it is extendable; 
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(4) The general purpose of the tender offer; 


(5) Appropriate instructions for record holders and 
beneficial owners of securities of the class being 
sought regarding how to obtain promptly, at the 
expense of the issuer, the information required by 
paragraph (e) of this section; and 


(6) A statement that the information required by 
paragraph (e) of this section is incorporated by 
reference into the summary advertisement of the 
issuer’s tender offer. 


(ii) Material changes to the information first 
published, sent or given to securityholders pursuant to 
paragraph (f)(2)(i) of this section shall be promptly dis- 
seminated by the issuer or affiliate in the manner in 
which the formal offer was first published, sent or 
given to securityholders. 


(g) Exceptions. This section shall not apply to: 


(1) Transactions by a holding company registered 
under the Public Utility Holding Company Act of 1935; 


(2) Redemptions, calls or similar purchases or an 
equity security by an issuer pursuant to specific 
provisions set forth in the instrument(s) creating or 
governing that class of equity securities; or 


(3) Any solicitation by an issuer with respect to a plan 
of reorganization under Chapter X of the Bankruptcy 
Act, as amended, if made after the entry of an order 
approving such plan pursuant to section 174 of that Act 
and after, or concurrently with, the transmittal of 
information concerning such plan as required by 
section 175 of that Act. 


2. Schedule 13E-3 is proposed to be adopted to read 
as follows: 

§ 240.13e-100 Schedule 13E-3, Rule 13e-3 [§ 240.13e-3] 
transaction statement pursuant to section 13(e) of the 
Securities: Exchange Act of 1934. 


(Amendment No. ) 





(Name and address of principal executive offices of the 
issuer of the class of securities subject to Rule 13e-3 
transaction) 





(Name of person(s) filing Statement) 
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(Title of class of securities) 





(CUSIP number of class of securities) 





(Name, address and telephone number or person 
authorized to receive notices and communications) 


This statement is filed in‘connection with (check the’ 


appropriate box): 


a. 0 The filing of solicitation materials or an informa- 
tion statement subject to Regulations 14A [17 
CFR 240.14a-1 to 240.14a-103] or 14C [17 CFR 
240.14c-1 to 240.14c-101] under the Securities 
Exchange Act of 1934 


b. 0 The filing of a registration statement under the 
Securities Act of 1933 


c. 0 A tender offer 
d. 0) None of the above 


Instruction: Eight copies of this statement, including 
all exhibits, should be filed with the Commission. 


General Instructions 


A. Depending on the type of Rule 13e-3 transaction, 
this statement shall be filed with the Commission: 


1. Concurrently with the filing of ‘Preliminary 
Copies” of soliciting materials or an information 
statement pursuant to Regulations 14A or 14C under 
the Act; 


2. Concurrently with the filing of a registration 
statement under the Securities Act of 1933; 


3. Simultaneously with or prior to the time the tender 
offer is first published, sent or given to security 
holders; or 


4. At least 30 days prior to any purchase of any 
securities of the class of securities subject to the Rule 
13e-3 transaction, if the transaction does not involve a 
solicitation, an information statement, the registration 
of securities or a tender offer, as described in 1, 2 or 3 
of this Instruction. 











if 


worn on 

















B. The item numbers and captions of the items shall 
be included but the text of the terms is to be omitted. 
The answers to the items shall be so prepared as to 
indicate clearly the coverage of the items without 
referring to the text of the items. Answer every item. If 
an item is inapplicable or the answer is in the negative, 
so state. 


C. If the statement is filed by a partnership, syndicate 
or other group, the information called for by Items 2, 3, 
6, 7, 11, 12 and 13 shall be given with respect to: 


(i) each partner of such partnership; (ii) each partner 
who is denominated as a general partner or who 
functions as a general partner of such limited 
partnership; (iii) each member of such syndicate or 
group; and (iv) each person controlling such partner or 
member. If the statement is filed by a corporation, or if 
a person referred to in (i), (ii), (iii), or (iv) of this 
Instruction is a corporation, the information called for 
by the above mentioned items shall be given with 
respect to: (a) each executive officer and director of 
such corporation; (b) each person controlling such 
corporation; and (c) each executive officer and director 
of any corporation ultimately in control of such 
corporation. 


D. Information contained in an exhibit to this 
statement or in a filing by the issuer other than a filing 
described in Instruction F may be incorporated by 
reference in answer or partial answer to any item of the 
statement unless it would render such answer 
incomplete, unclear or confusing. Matter incorporated 
by reference pursuant to this Instruction shall be 
clearly identified in the reference page, paragraph, 
caption or otherwise. An express statement that the 
matter is incorporated by reference pursuant to this 
Instruction shall be made at the particular place in the 
statement where the information is required. 


E. The information required by the items of this 
statement is intended to be in addition to any 
disclosure requirements of any other form or schedule 
which may be filed with the Commission in connection 
with the Rule 13e-3 transaction. 


F. If the Rule 13e-3 transaction involves a transaction 
subject to Regulations 14A [§§240.14a-1 to 
240.14a-103] or 14C [§§240.14c-1 to 240.14c-101] of the 
Act the registration of securities pursuant to the 
Securities Act of 1933 and the General Rules and 
Regulations promulgated thereunder, or a tender offer 
for equity securities of a class of securities registered 
pursuant to section 12 of the Act which is made by an 
affiliate of the issuer of such class of securities, the 
information contained in the proxy, the information 
statement, the registration statement or the Schedule 
14D-1 [§240.14d-100], respectively, which is filed with 
the Commission may be incorporated by reference in 


answer or partial answer to any item of this statement 
or amendments thereto provided that this statement 
includes an express statement to that effect and a 
cross reference sheet showing the location in the 
soliciting materials, the registration statement or the 
Schedule 14D-1 of the information required to be 
included in response to the items of this statement. If 
any such item is inapplicable or the answer thereto is 
in the negative and is omitted from the proxy, the 
information statement, the registration statement or 
the Schedule 14D-1, a statement to that effect shall be 
made in the cross reference sheet. 


G._ If the Rule 13e-3 transaction involves a proxy or an 
information statement and if preliminary copies of 
such materials have been incorporated by reference 
into this statement pursuant to Instruction F of this 
statement, this Schedule 13E-3 shall be deemed to 
constitute “Preliminary Copies” within the meaning of 
Rule 14a-6(e) [§240.14a-6] and Rule 14c-5 [§240.14c-5] 
and shall not be available for public inspection before 
an amendment to this statement containing definitive 
material has been filed with the Commission. 


H. Amendments disclosing a material change in the 
information set forth in this statement may omit any 
information previously disclosed in this statement. 


Item 1. Issuer and Class of Securities Subject to the 
Transaction. 


(a) State the name and the address of the principal 
executive offices of the issuer of the class of equity 
securities which is the subject of the Rule 13e-3 
transaction. 


(b) State the title, the number of shares outstanding 
and the approximate number of holders of such class 
of securities as of the most recent practicable date. 


(c) Identify the principal market in which such 
securities are being traded and state the high and low 
sales prices for such securities in such principal 
market (or, in the absence thereof, the range of high 
and low bid quotations) for each quarterly period 
during the past two years and the source of such 
quotations and, if there is currently no established 
trading market for such securities (excluding limited or 
sporadic quotations), furnish a statement to that 
effect. 


(d) State the frequency and amount of any dividends 
paid during the past two years with respect to such 
class of securities and briefly describe any restrictions 
on the issuer’s ability to pay such dividends. 


(e) If there was a public offering of such class of 
securities by the issuer and/or an affiliate of such 
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issuer during the past five years, state the date of such 
offering, the amount of securities offered, the offering 
price per share (to include appropriate adjustments) 
and the aggregate proceeds received by such issuer 
and/or such affiliate. 


(f) With respect to any purchases of such securities 
made by the issuer or affiliate since the 
commencement of the issuer’s third full fiscal year 
preceding the date of this schedule, state the amount 
of such securities purchased, the range of prices paid 
for such securities and the average purchase price for 
each quarterly period of the issuer during such period. 
Furnish similar information with respect to other 
purchases of such securities by the issuer or affiliate if 
any such purchase is material to the Rule 13e-3 
transaction. 


Item 2. Identity and Background. 

If the person filing this statement is the issuer of the 
class of equity securities which is the subject of the 
Rule 13e-3 transaction, make a statement to that 
effect. If this statement is being filed by an affiliate of 
the issuer which is other than a natural person or if any 
person enumerated in Instruction C to this statement is 
a corporation, partnership, limited partnership, 
syndicate or other group of persons, state its name, 
the state or other place of its organization, its principal 
business, the address of its principal executive offices 
and provide the information required by (e) and (f) of 
this Item. If this statement is being filed by an affiliate 
of the issuer who is a natural person or if any person 
enumerated in Instruction C of this statement is a 
natural person, provide the information required by (a) 
through (g) of this Item with respect to such person(s). 


(a) Name. 


(b) Residence or business address. 

(c) Present principal occupation or employment and 
the name, principal business and address of any 
corporation or other organization in which such 
employment or occupation is conducted. 


(d) Material occupations, positions, offices or 
employments during the last 5 years giving the 
Starting and ending dates of each and the name, 
principal business and address of any business 
corporation or other organization in which such 
occupation, position, office or employment was 
carried on. 


Instruction. If a person has held various positions 
with the same organization, or if a person holds 
comparable positions with multiple related organiza- 
tions, each and every position need not be specifically 
disclosed. 
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(e) Whether or not, during the last 5 years, such 
person has been convicted in a criminal proceeding 
(excluding traffic violations or similar misdeameanors) 
and, if so, give the dates, nature of conviction, name 
and location of court, and penalty imposed or other 
disposition of the case. 


Instruction. While a negative answer to this sub-item 
is required in this schedule, it need not be furnished to 
security holders. 


(f) Whether or not, during the last 5 years, such 
person was a party to a civil proceeding of a judicial or 
administrative body of competent jurisdiction and as a 
result of such proceeding was or is subject to a 
judgement, decree or final order enjoining future 
violations of, or prohibiting activities subject to, 
federal or state securities laws or finding any violation 
of such laws; and, if so, identify and describe such 
proceeding and summarize the terms of such 
judgment, decree or final order. 


Instruction. While a negative answer to this sub-item 
is required in this schedule, it need not be furnished to 
securityholders. 


(g) Citizenship(s). 


Item 3. Past Contacts, Transactions or Negotiations. 
(a) If this schedule is filed by an affiliate of the issuer 
of the class of securities which is the subject of the 
Rule 13e-3 transaction: 


(1) Briefly state the nature and approximate amount 
(in dollars) of any transaction, other than those 
described in Item 3(b) of this schedule, which has 
occurred since the commencement of the issuer’s 
third full fiscal year preceding the date of this schedule 
between such affiliate (including subsidiaries of the 
affiliate and those persons enumerated in Instruction C 
of this schedule) and the issuer: Provided, however, 
That no disclosure need be made with respect to any 
transaction if the aggregate amount involved in such 
transaction was less than one percent of the issuer’s 
consolidated revenues (which may be based upon 
information contained in the most recently available 
filing with the Commission by the issuer unless the 
person filing this statement has reason to believe 
otherwise) (i) for the fiscal year in which such 
transaction occurred or (ii) for the portion of the 
current fiscal year which has occurred, if the 
transaction occurred in such year; and 


(2) Describe any contacts, negotiations or trans- 
actions which have occurred since the commencement 
of the issuer’s third full fiscal year preceding the date 
of this schedule between such affiliate (including 
subsidiaries of the affiliate and those persons 
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enumerated in Instruction C of this schedule) and the 
issuer concerning: a merger, consolidation or 
acquisition; a tender offer for or other acquisition of 
securities of any class of the issuer; an election of 
directors of the issuer; or a sale or other transfer of a 
material amount of assets of the issuer or any of its 
subsidiaries. 


(b) Describe any contacts or negotiations which have 
occurred since the commencement of the issuer’s third 
full fiscal year preceding the date of this schedule 
between the issuer of the class of securities which is 
the subject of the Rule 13e-3 transaction or any of its 
affiliates and any person not affiliated with the issuer 
concerning: a merger or consolidation with or 
acquisition of the issuer or any of its subsidiaries; a 
tender offer for or other acquisition of securities of any 
class of the issuer; election of directors of the issuer; 
or a sale or other transfer of a material amount of 
assets of the issuer or any of its subsidiaries. 


Item 4. Terms of the Transaction. 
(a) State the terms of the Rule 13e-3 transaction. 


(b) Describe any term or arrangement concerning the 
Rule 13e-3 transaction relating to any securityholder of 
the issuer which is not identical to that relating to other 
securityholders of the same class of securities of the 
issuer. 


Item 5. Purpose(s) for the Transaction. 


State the purpose or purposes for the Rule 13e-3 
transaction and the bases therefor. 


Item 6. Plans or Proposals of the Issuer or Affiliate. 


Describe any plan or proposal of the issuer or affiliate 
regarding activities or transactions after the Rule 13e-3 
transaction which relate to or would result in: 


(a) An extraordinary corporate transaction involving 
the issuer of any of its subsidiaries including, but not 
limited to, liquidations, mergers and reorganizations; 


(b) A sale or transfer of a material amount of the 
assets of the issuer or any of its subsidiaries; 


(c) Any change in the present board of directors or 
management of the issuer including any plan or 
proposal to change the number or term of directors, to 
fill any existing vacancy on the board or to change any 
material term of the employment contract of any 
executive officer; 


(d) Any material change in the present capitalization 
or dividend rate or policy of the issuer; or 


(e) Any other material change in the issuer’s 
corporate structure or business; 


Item 7. Source and Amount of Funds or Other 
Consideration. 


(a) State the source and total amount of funds or 
other consideration to be used in making purchases of 
securities pursuant to the Rule 13e-3 transaction. 


(b) If all or any part of such funds or other 
consideration are directly or indirectly borrowed for the 
purpose of the Rule 13e-3 transaction: 


(1) Provide a summary of each such loan agreement 
containing the identity of the parties, the term, the 
collateral, the stated and effective interest rates, and 
other material terms or conditions relative to such loan 
agreement; and 


(2) Briefly describe any plans or arrangements to 
finance or repay such borrowings, or if no such plans 
or arrangements have been made, make a statement to 
that effect. 


(c) If the source of all or any part of the funds to be 
used in the Rule 13e-3 transaction is a loan made in the 
ordinary course of business by a bank as defined by 
section 3(a)(6) of the Act, the name of such bank shall 
not be made available to the public if the person filing 
the statement so requests in writing and files such 
request, naming such bank, with the Secretary of the 
Commission. 


Item 8. Determination of the Consideration for the 
Transaction. 


Describe the method employed by the issuer or affiliate 
in determining the amount and type of consideration to 
be offered to securityholders of the class of equity 
securities subject to the Rule 13e-3 transaction who are 
not affiliates, which description shall include, but not 
be limited to, the extent to which each of the following 
factors were or were not considered and the bases 
therefor: 

((a) Current market value; 

(b) Historical market value; 

(c) Net book value; 

(d) Going concern value; 

(e) Liquidation value; 


(f) Any report, opinion or appraisal 
described in Item 10 of this statement; and 


(g) Other factors. 
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Item 9. Fairness of the Transaction. 

State whether or not the issuer or affiliate has 
determined that the Rule 13e-3 transaction is fair to the 
securityholders of the class of equity securities which 
is the subject of the transaction who are not affiliates, 
the reasons for such determination and, if such 
determination resulted from a vote of the board of 
directors of the issuer or affiliate, the results of such 
vote, the identity of any dissenting director and the 
reasons for such dissent. 


item 10. Reports, Opinions and Appraisals. 


(a) Summarize any opinion of counsel received by the 
issuer or affiliate respecting the legality of the Rule 
13e-3 transaction under the law of the state or other 
jurisdiction under the laws of which the issuer was 
organized. 


(b) State whether or not the issuer or affiliate has 
received any report, opinion (other than an opinion of 
counsel) or appraisal from an outside party in 
connection with the Rule 13e-3 transaction including, 
but not limited to, the consideration or the fairness of 
the consideration to be offered to securityholders of 
the class of securities which is the subject of the 
transaction or the fairness of the transaction to the 
issuer or affiliate or to securityholders who are not 
affiliates, and with respect to any such report, opinion 
or appraisal: 


(1) Identify the person responsible for such report, 
opinion or appraisal; 


(2) 
(3) 


(4) Describe any material relationship between the 
person or its affiliates and the issuer or its affiliates 
which existed during the past two years or is mutually 
understood to be contemplated and any compensation 
received or to be received as a result of such 
relationship; 


Briefly describe the qualifications of such person; 


Describe the method of selection of such person; 


(5) Furnish a summary concerning such report, 
opinion or appraisal to include, but not be limited to, 
the procedures followed; the findings and recom- 
mendations; the bases for and methods of arriving at 
such findings and recommendations; and instructions 
received from the issuer or affiliate; and any limitation 
imposed by the issuer or affiliate on the scope of the 
investigation; and 


(c) Furnish a statement to the effect that such report, 
opinion (other than an opinion of counsel) or appraisal 
shall be made available for inspection and copying at 
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the principal executive offices of the issuer or affiliate 
during its regular business hours by any interested 
equity securityholder of the issuer or his representative 
who has been so designated in writing. 

Item 11. Interest in Securities of the Issuer. 

(a) State the aggregate number and percentage of the 
class of equity securities to which the Rule 13e-3 
transaction relates represented by shares beneficially 
owned (identifying those shares for which there is a 
right to acquire) as of the most recent practicable date 
by the person filing this statement (if such person is an 
affiliate of the issuer), by any pension, profit sharing or 
similar plan of the issuer or affiliate, by each person 
enumerated in Instruction C of this Schedule and by 
each associate and majority owned subsidiary of the 
issuer or affiliate giving the name and address of any 
such associate or subsidiary. 


(b) Describe any transaction in any security of the 
class of equity securities of the issuer which is the 
subject of the Rule 13e-3 transaction that was effected 
during the past 60 days by the issuer of such class or 
by the persons named in response to paragraph (a) of 
this Item. 


Instruction. The description of a transaction required 
by Item 11(b) shall include, but not necessarily be 
limited to: (1) the identity of the person covered by 
Item 6(b); (2) the date of the transaction; (3) the 
amount of securities involved; (4) the price per share; 
and (5) where and how the transaction was effected. 


Item 12. Contracts, Arrangements or Undertakings 
with Respect to the Issuer’s Securities. 


Describe any contract, arrangement, understanding or 
relationship (whether or not legally enforceable) in 
connection with the Rule 13e-3 transaction between 
the person filing this statement (including any person 
enumerated in Instruction C of this schedule) and any 
person with respect to any securities of the issuer 
(including, but not limited to, any contract, 
arrangement, understanding or relationship concerning 
the transfer or the voting of any of such securities, joint 
ventures, loan or option arrangements, puts or calls, 
guaranties of loans, guaranties against loss or the 
giving or withholding of proxies, consents or 
authorizations), naming the persons with whom such 
contracts, arrangements, understanding or relation- 
ships have been entered into and giving the material 
provisions thereof. Include such information for any of 
such securities that are pledged or otherwise subject to 
a contingency, the occurrence of which would give 
another person the power to direct the voting or 
disposition of such securities, except that disclosure of 
standard default and similar provisions contained in 
loan agreements need not be included. 
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Item 13. Present Intention and Recommendation of 
Certain Persons with Regard to the Transaction. 


(a) To the extent known by the person filing this 
statement after reasonable inquiry, furnish a statement 
of present intention with regard to the Rule 13e-3 
transaction indicating whether or not the executive 
officers, directors and affiliates of the issuer and the 
persons enumerated in Instruction C of this statement 
will tender or sell securities of the issuer owned or held 
by such persons and/or how such securities and 
securities with respect to which such persons hold 
proxies will be voted and the reasons therefor. 


(b) To the extent known by the person filing this 
statement after reasonable inquiry, state whether the 
recommendation of the persons named in paragraph 
(a) of this item is in support of or opposed to the Rule 
13e-3 transaction and the reasons for and bases of 
such recommendation. If no recommendation has been 
made by such persons, furnish a statement to that 
effect. 


Item 14. Effects of the Transaction. 


(a) Describe the effects of the Rule 13e-3 transaction 
on the issuer and its affiliates including, but not 
limited to, legal effects and tax consequences. 


(b) Describe generally the federal tax consequences 
of the Rule 13e-3 transaction on the securityholders 
whose equity interest in the issuer will be eliminated. 


Item 15. Other Provisions of the Transactions. 


(a) State whether or not appraisal rights are provided 
under applicable state law or the issuer’s articles of 
incorporation or will be voluntarily accorded by the 
issuer or affiliate to securityholders in connection with 
the Rule 13e-3 transaction and, if so, summarize such 
appraisal rights. 


(b) If any provision has been made by the issuer or 
affiliate to allow securityholders who are not affiliates 
of the issuer to obtain access to the corporate files of 
the issuer or affiliate or to obtain counsel or appraisal 


” services at the expense of the issuer or affiliate, 


describe such provision. 


(c) If the Rule 13e-3 transaction involves the 
exchange of debt securities of the issuer or affiliate for 
the equity securities held by securityhoiders of the 
issuer who are not affiliates, describe whether or not the 
issuer or affiliate will take steps to provide or assure 
that such securities are or will be eligible for trading on 
any national securities exchange or an automated 


e inter-dealer quotation system. 


Item 16. Alternatives Considered by the Issuer or 
Affiliate. 


If the issuer or affiliate considered any type of 
transactions (excluding other types of Rule 13e-3 
transactions) as an alternative to the Rule 13e-3 
transaction described in Item 4 of this schedule, briefly 
describe such alternative and briefly state the reasons 
for its rejection. 

Item 17. Financial Information. 

(a) Furnish financial information concerning the 
issuer to include the audited financial statement for the 
last two fiscal years required to be filed with the 
issuer's most recent annual report under sections 13 
and 15(d) of the Act, and an unaudited balance sheet 
ending as of the latest interim period :subsequent to 
the end of the last fiscal year) included in the latest 
quarterly report required to be filed pursuant to the Act, 
and unaudited statements of income, retained earnings 
and changes in financial position for the period then 
ended and for the corresponding period of the 
preceding fiscal year. 


(b) If material, provide pro forma data disclosing the 
effect of the Rule 13e-3 transaction on: 


(1) The issuer’s most recent balance sheet referred to 
in Item 17(a) of this schedule; 


(2) The issuer’s statement of income for the last 
fiscal year or the 12 month period prior to the date of 
the balance sheet referred to in Item 17(a) of this 
schedule; 


(3) Book value per share as of the date of the balance 
sheet referred to in Item 17(a) of this schedule; and 


(4) The ratio of earnings to fixed charges for the 
period referred to in Item 17(b) (2) of this schedule. 


(c) If the Rule 13e-3 transaction involves a tender 
offer for equity securities of an issuer which is subject 
to the periodic reporting requirements of section 15(d) 
of the Act by an affiliate of such issuer, such affiliate 
shall, if applicable, comply with the disclosure 
requirements of Item 9 of Schedule 14D-1 
[§240.14d-100}]. 


Item 18. 
Utilized. 


Persons and Assets Employed, Retained or 


(a) Identify and describe the purpose for which any 
officer, employee, class of employees or corporate 
asset of the issuer (excluding corporate assets which 
are proposed to be used as consideration for purchases 
of securities which are disclosed in Item 7 of this 
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schedule) has been or is proposed to be employed, 
availed of or utilized by the issuer or affiliate in 
connection with the Rule 13e-3 transaction. 


(b) Identify any person or class of persons (excluding 
officers, employees and class of employees who have 
been identified in Item 18(a) of this Schedule) 
employed, retained or to be compensated by the issuer 
or affiliate to make solicitations or recommendations 
to securityholders in connection with the Rule 13e-3 
transaction and provide a summary of the material 
terms of such employment, retainer or arrangement for 
compensation. 


Item 19. Payment of Expenses. 

Furnish a reasonably itemized statement of all 
expenses incurred or estimated to be incurred in 
connection with the Rule 13e-3 transaction including, 
but not limited to, filing fees, legal, accounting and 
appraisal fees, solicitation expenses and printing costs 
and state whether or not the issuer has paid or will be 
responsible for paying any or all of such expenses. 


Item 20. Additional Information. 
Furnish such additional material information, if any, as 
may be necessary to make the required statements, in 
the light of the circumstances under which they are 
made, not materially misleading. 


Item 21. Material to be Filed as Exhibits. 


Furnish a copy of: 


(a) Any loan agreement referred to in Item 7 of this 
schedule. 


Instruction. The identity of any bank which is a party 
to a loan agreement need not be disclosed if the person 
filing the statement has requested that the identity of 
such bank not be made available to the public pursuant 
to Item 7 of this schedule. 


(b) Any report, opinion or appraisal referred to in Item 
10 of this schedule; 


(c) Any document setting forth the terms of any 
contract, arrangement or undertaking referred to in 
Item 12 of this schedule; and 


(d) Any disclosure materials furnished to security- 
holders in connection with the transaction pursuant to 
Rule 13e-3(d) [§240.13e-3(d)]. 


(e) A detailed statement describing the appraisal 
rights and the procedures for exercising such appraisal 
rights which are referred to in Item 15(a) of this 
schedule. 
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Signature. 





After due inquiry and to the best of my 
knowledge and belief, | certify that the information set 
forth in this statement is true, complete and correct. 6 





(Date) (Signature) 





(Name and Title) 


The original statement shall be signed by each person 
on whose behalf the statement is filed or his authorized 
representative. If the statement is signed on behalf of a 
person by his authorized representative (other than an 
executive officer or general partner of the issuer or 
affiliate), evidence of the representative’s authority to 
sign on behalf of such person shall be filed with the 
statement. The name and any title of each person who 
signs the statement shall be typed or printed beneath 
his signature. 


[Sec. 17(a), 19(a), 48 Stat. 84, 85; secs. 3(b), 10(b), 
13(e), 14(a), 14(d), 14(e), 23(a), 48 Stat. 882, 894, 895, 
891, 901;sec. 209, 48 Stat. 908; sec. 203(a), 49 Stat. 
704; sec. 8, 49 Stat. 1379; sec. 10, 68 Stat. 686; sec. 5, 
78 Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 455; secs. 1, 
2, 3-5, 84 Stat. 1497; secs. 3, 18, 89 Stat. 97, 155, 15 
U.S.C. 77q(a), 77s(a), 78c(b), 78j(b), 78m(e), 78n(a), 
78n(c),. 78n(e), 78w(a).] 


The Commission hereby proposes for comment 
proposed Rule 13e-3 and Schedule 13E-3 pursuant to 
Sections 17(a) and 19 of the Securities Act and 
Sections 3(b), 10(b), 13(e), 14(a), 14(c), 14(e) and 23(a) 
of the Exchange Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14180/November 17, 1977 


Administrative Proceeding File No. 3-5175 
In the Matter of 
LAWRENCE A. LUEBBE 


5535 West 63rd. Street 
Los Angeles, California 

















NOTICE THAT INITIAL DECISION HAS BECOME 
FINAL 


The time for filing a petition for review of the initial 
decision in this proceeding has expired. No such 
petition has been filed, and the Commission has not 
chosen to review the initial decision on its own initia- 
tive. 


Accordingly, notice is hereby given, pursuant to Rule 
17(f) of the Commission’s Rules of Practice, that the 
initial decision of the administrative law judge has 
become the final decision of the Commission. The 
order contained in that decision barring Lawrence A. 
Luebbe from association with any broker or dealer, 
with the provisos that (1) after 3 months he may 
become so associated for the sole purpose of engaging 
in the offer and sale at retail of redeemable securities 
issued by investment companies registered under the 
Investment Company Act of 1940; and (2) after 9 
months he may apply to become so associated on a 
basis not so restricted, but only in a non-supervisory 
position and upon a showing of adequate supervision, 
is hereby declared effective. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14181/November 17, 1977 


In the Matter of 

PACIFIC STOCK EXCHANGE INCORPORATED 
301 Pine Street 

San Francisco, California 94104 


(SR-PSE-77-29) 
ORDER APPROVING PROPOSED RULE CHANGE 


On September 16, 1977, the Pacific Stock Exchange 
Incorporated filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the ‘‘Act’’), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The rule change 
would eliminate the requirement that member organi- 
zations qualified to conduct a non-member customer 
options business renew on an annual basis written 
customer authorizations to maintain a discretionary 
account. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 13993, (September 26, 
1977)) and by publication in the Federal Register (42 
Fed. Reg. 54039 (October 4, 1977)). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to regis- 
tered national securities exchanges, and in particular, 
the requirements of Section 6 and the rules and regu- 
lations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on September 16, 1977, be, and 
it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14182/November 17, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PACIFIC STOCK EXCHANGE INCORPORATED 


File No. SR-PSE-77-24 


The Pacific Stock Exchange Incorporated submitted on 
September 6, 1977, a proposed rule change under Rule 
19b-4 to clarify policies, practices and procedures 
under existing options trading rules by amending the 
‘‘Options Floor Procedure Advices.’’ The filing was 
amended on October 25, 1977. 


The foregoing rule change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Exchange 
Act of 1934. At any time within sixty days of the filing 
of such proposed rule change, the Commission may 
summarily abrogate such rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes of 
the Securities Exchange Act of 1934. 
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Publication of the submission is expected to be made 
in the Federal Register during the week of November 
20, 1977. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 30 days from the date of publication 
in the Federal Register. Persons desiring to make 
written submissions should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-PSE-77-24. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14183/November 17, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NEW YORK STOCK EXCHANGE 


File No. SR-NYSE-76-26 


The New. York Stock Exchange, Inc. submitted on 
October 7, 1977 a proposed rule change under Rule 
19b-4 to amend margin requirement Rules 431 and 432 
to ensure that member organizations understand that 
Regulation T supersedes any Exchange margin re- 
quirement, permit member organizations who carry 
options accounts to utilize the Uniform Net Capital 
Rule, and eliminate Form MF-1 (‘‘Margin Require- 
ments Met by Liquidation’’). 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
21, 1977. In order to assist the Commission to deter- 
mine whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, inter- 
ested persons are invited to submit written data, views 


870/SEC DOCKET 


and arguments concerning the submission within 30 
days from the date of publication in the Federal 
Register. Persons desiring to make written submis- 
sions should file six copies thereof with the Secretary 
of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-76-26. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14184/November 17, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10014/November 17, 1977 


SECURITIES CONFIRMATIONS 
AGENCY: Securities and Exchange Commission. 


ACTION: Rule amendment; postponement of 
effective date of rule. 


SUMMARY: The Commission has postponed until 
April 1, 1978, the effective date of its rule prescribing 
delivery and disclosure requirements for confirmations 
sent to customers by brokers and dealers. The confir- 
mation rule was adopted by the Commission on May 5, 
1977, to become effective on January 1, 1978, with the 
exception of certain paragraphs which became effec- 
tive on June 1, 1977. Because the Commission desires 
to coordinate implementation of the new rule with the 
possible adoption of amendments to that rule currently 
under consideration, it has postponed until April 1, 
1978, the effective date of the rule. This post- 
ponement of the effective date has also required a 
technical amendment to the text of the rule. 


EFFECTIVE DATE: November 17, 1977. 




















FOR FURTHER INFORMATION CONTACT: 


Richard Chase 

Office of Chief Counsel 

Division of Market Regulation 

Securities and Exchange 
Commission 

Washington, D.C. 20549 

(202-755-7621) 


SUPPLEMENTARY INFORMATION: The Com- 
mission today announced the postponement of the 
effective date of Rule 10b-10 (17 CFR 240.10b-10) until 
April 1, 1978. with the exception of the several para- 
graphs of the rule which became effective on June 1, 
1977. The Commission adopted Rule 10b-10 on May 5, 
1977,' and, with the exception of those paragraphs 
which became effective on June 1, 1977, the rule was 
to become effective on January 1, 1978. The Commis- 
sion also announced when it adopted Rule 10b-10 that 
it intended to propose amendments to Rule 10b-10, 
which it subsequently did on June 23, 1977.7 The 
Commission currently is considering those proposed 
amendments, and the postponement of the January 1, 
1978, effective date will permit the Commission 
additional time to consider those amendments and will 
allow both Rule 10b-10 and any of the amendments 
adopted to become effective at one time. A single ef- 
fective date for the rule as adopted and any amend- 
ments adopted in the near future will minimize any 
burden on brokers and dealers who must revise 
printed confirmation forms, computer programs, and 
internal procedures in order to comply with the new 
confirmation requirements. Rule 15cl-4 (17 CFR 
240.15cl-4), which currently prescribes confirmation 
delivery and disclosure requirements, will remain in 
effect until April 1, 1978. 


AMENDMENTS TO RULE 10b-10 


This change in the effective date also requires a 
technical amendment to Rule 10b-10, to reflect the fact 
that Rule 15cl-4 will remain effective until April 1, 
1978. Paragraph (b) of Rule 10b-10 currently provides 
that brokers and dealers effecting transactions 
pursuant to qualified ‘‘periodic’’ plans may send to 
customers quarterly statements in lieu of the ‘‘written 
notification’’ described in paragraph (a) of Rule 15cl-4 





‘See Securities Exchange Act Release No. 13508 (May 5, 
1977), 41 FR 25318 (May 17, 1977). 


?See Securities Exchange Act Release No. 13661 (June 
23, 1977), 42 FR 33348 (June 30, 1977). 


(until January 1, 1978) and paragraph (a) of Rule 
10b-10 (after that date). When Rule 10b-10 was 
originally adopted, it was anticipated that Rule 15cl-4 
could be rescinded on January 1, 1978. By postponing 
the effective date of Rule 10b-10 until April, 1, 1978, it 
has become necessary to amend the January 1, 1978, 
date that appears in paragraph (b) of the rule. This 
amendment is only technical in nature and imposes no 
new requirements upon brokers and dealers. 


For the reasons stated above and pursuant to the 
Administrative Procedure Act (5 U.S.C. 551 et seq.), 
the Commission finds for good cause that notice and 
public procedure on this amendment to Rule 10b-10 is 
both impracticably and unnecessary and that this 
technical amendment to the rule should become 
effective immediately. The Commission also finds that 
adoption of this amendment to Rule 10b-10 does not 
impose any burdens on competition that are not 
necessary or appropriate in furtherance of the 
purposes of the Act. 


STATUTORY BASIS 


The Securities and Exchange Commission, acting pur- 
suant to the Act, and particularly Sections 3, 9, 10, 11, 
15, 17 and 23 thereof (15 U.S.C. 78c, 78i, 78j, 78k, 
780, 78q, and 78w) hereby postpones until April 1, 
1978, the effective date of paragraph (a) of Section 
240.10b-10 of the Code of Federal Regulations and 
amends paragraph (b) of Section 240.10b-10 of Title 17 
of the Code of Federal Regulations to reflect that delay 
in the effective date. 


17 CFR Part 240.10b-10 is amended to read as follows: 


§240.10b-10 Confirmations of transactions. 

(b) A broker or dealer may effect transactions for or 
with the account of a customer without giving or 
sending to such customer the written notification 


described in paragraph (a) of this section (until April 
1, 1978, Section 240.15cl-4(a)) if 


* * * * * 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14185/November 17, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5884/November 17, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14186/November 18, 1977 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (‘‘Exchange Act’’) the single ten day sus- 
pension of exchange and over-the-counter trading for 
the period commencing at 9:30 a.m. (EST) on 
November 18, 1977 and terminating at midnight (EST) 
on November 27, 1977 of the securities of Midas 
International, Inc. (“Midas”) a Nevada corporation 
with principai executive offices located in Las Vegas, 
Nevada. 


The Commission ordered the trading suspension 
because of the lack of adequate public information 
about Midas’ operations and financial condition. 


The Commission cautions broker-dealers, shareholders 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading sus- 
pension no quotation may be entered unless and until 
they have strictly complied with all of the provisions of 
said rule. If any broker or dealer has any questions as 
to whether or not he has complied with said rule, he 
should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain 
as to what is required by Rule 15c2-11, he should 
refrain from entering quotations relating to the 
securities in question until such time as he has 
familiarized himself with said rule and is certain that 
all of its provisions have been met. If any broker or 
dealer enters any quotation which is in violation of 
said rule, the Commission will consider the need for 
prompt enforcement action. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14187/November 21, 1977 


The Securities and Exchange Commission announced & 


today that it has ordered public administrative pro- 
ceedings against Goldman, Sachs & Co., First 
National Bank of Chicago, Bond Department, and 
Glenn Caan who was formerly associated with a 
Milwaukee, Wisconsin broker-dealer. The Order for 
Proceedings alleges that the respondents engaged in 
wilfull violations of the anti-fraud provisions of the 
federal securities laws and also that they wilfully aided 
and abetted violations by American Bankshares Cor- 
poration of the anti-fraud provisions of the federal 
securities laws. 


The allegations in the order are based upon a series of 
adjusted trading transactions engaged in by the re- 
spondents with American City Bank and Trust 
Company, N.A., the former lead bank of American 
Bankshares Corporation. The order alleges that 
Goldman, Sachs & Co. purchased $12 million worth of 
U.S. Government and agency securities from 
American City for prices which were approximately 
one point higher than their then current market prices. 
The order alleges that both First National and Glenn 
Caan purchased from American City $4 million worth 
of U.S. Government and agency securities at prices 
which were between three and four points above their 
then current market prices. In connection with each 
purchase by the responents, American City purchased 
from them different government or municipal 
securities with the same corresponding markup above 
the prevailing market price. 


The order further alleges that Goldman, Sachs & Co. 
violated the record keeping provisions of the federal 
securities laws in connection with its adjusted trading 
activity and, in addition, that both Goldman, Sachs 
and First National failed to supervise their personnel 
who committed the violations. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations and to afford the re- 
spondents an opportunity to offer any defenses 
thereto. The purpose of the hearing is to determine 
whether the allegations are true and, if so, whether 
any action of a remedial nature should be ordered by 
the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14188/November 21, 1977 


























Administrative Proceeding File No. 3-5328 
In the Matter of 


VARIABLE ANNUITY LIFE INSURANCE COMPANY, 
INC. 


Application Pursuant to Section 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until December 9, 
1977 to request a hearing on an application of the 
Variable Annuity Life Insurance Company, Inc. (the 
‘‘Applicant’’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 for an Order 
exempting the Applicant from filing an annual report 
on Form 10-K, and other reports, for periods ending 
subsequent to December 31, 1976 as required by 
Sections 13 and 15(d) of the 1934 Act. 


Applicant was merged into a wholly-owned subsidiary 
of American General Insurance Company on January 
20, 1977, and is now a wholly-owned subsidiary. There 
are no securities of Applicant in the hands of the 
public, and there is no trading market in the Appli- 
cant’s securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14189/November 21, 1977 


A notice has ‘been issued giving interested persons 
until December 4 to request a hearing on applications 
of the Boston Stock Exchange for unlisted trading 
privileges in the common stock of the following 
companies: Airco, Inc. (Delaware), $1.00 par value; 
Sea Containers Inc. (N.Y.), $.12-% par value; Loral 
Corporation, $.25 par value; Buttes Gas & Oil Com- 
pany, no par value; and National Presto Industries, 
Inc., $1.00 par value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14190/November 21, 1977 


An order has been issued granting the applications of 
the Philadelphia Stock Exchange, Inc. for unlisted 
trading privileges in the common stock of the following 


companies: Alcon Laboratories, $.25 par value; Hilton 
Hotels Corporation, $1.00 par value; and Western 
Publishing Co., Inc., $1.00 par value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14191/November 21, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MIDWEST STOCK EXCHANGE, INC. 


File No. SR-MSE-77-40 


The Midwest Stock Exchange, Incorporated (‘‘MSE’’) 
submitted on October 27, 1977 a proposed rule change 
under Rule 19b-4 to amend its so-called ‘‘reportable 
position report’’ requirements to reflect the initiation 
of puts trading on the Exchange, including changing 
the present reporting threshold from 100 contracts of 
the same option class to 200 option contracts on the 
same side of the market for the same underlying 
security. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
21, 1977. In order to assist the Commission to deter- 
mine whether to approve the proposed rule change or 
institute proceedings to determine whether the pro- 
posed rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 21 days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-MSE-77-40. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SEC DOCKET/873 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14192/November 21, 1977 


In the Matter of 


PACIFIC STOCK EXCHANGE INCORPORATED 
618 South Pine Street 
Los Angeles, California 90014 


(SR-PSE-77-27) 


ORDER APPROVING PROPOSED RULE CHANGE 


On September 8, 1977, the Pacific Stock Exchange 
Incorporated filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of the 
1934 (the ‘‘Act’’), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change to amend Rule IX by 
eliminating Sections 3(a) through 3(f) (the principal 
purpose of membership requirement) and to add 
definitive provisions for approving, denying and condi- 
tioning membership on the PSE (new Sections 3(a) 
through 3(e)), and to define certain obligations fo 
terminating members (new Section 11). 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of Commission Release (Securi- 
ties Exchange Act Release No. 13986 (September 22, 
1977)) and by publication in the Federal Register (42 
Fed. Reg. 51685 (September 29, 1977)). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the 
requirements of Section 6 and the rules and regula- 
tions thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on September 8, 1977, be, and it 
hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14193/November 21, 1977 


NOTICE OF FILING AND EFFECTIVENESS OF PRO- 4 
POSED RULE CHANGE BY THE CHICAGO BOARD 
OPTIONS EXCHANGE, INCORPORATED 


(File No. SR-CBOE-77-23) 


The Chicago Board Options Exchange, Incorporated 
(‘‘CBOE’’) submitted on November 10, 1977, a pro- 
posed rule change under Rule 19b-4 under the Securi- 
ties Exchange Act of 1934, to impose restrictions on 
discount opening uncovered option writing transac- 
tions during the pendency of a public offering of a 
common stock of American Telephone and Telegraph 
Company, scheduled to commence on November 16, 
1977. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3) of the Securities Exchange 
Act of 1934 and Rule 19b-4 thereunder. At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the Commission that 
such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
28, 1977. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within thirty days from the date of publica- 
tion in the Federal Register. Persons desiring to make 
written submissions should file six copies thereof with: 
the Secretary of the Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference should be 
made to File No. SR-CBOE-77-23. 


Copies of the submission and of all written comments 
will be available for public inspection at the Securities 
and Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14194/November 21, 1977 


Qrorce OF FILING OF PROPOSED RULE CHANGE 


BY THE NEW YORK STOCK EXCHANGE, INC. 
File No. SR-NYSE-77-30 


The New York Stock Exchange, Inc. (‘‘NYSE’’) sub- 
mitted on November 14, 1977 a proposed rule change 
under Rule 19b-4 to rescind its Rule 438. That rule 
currently restricts members from publishing the actual 
price of bids or offers for listed securities in any publi- 
cation. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
21, 1977. In order to assist the Commission to deter- 
mine whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-77-30. 


opies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14195/November 21, 1977 


In the Matter of 


evr RESOURCES, INC. 


Common stock, no par value 
File No. 1-6884 


SECURITIES EXCHANGE ACT OF 1934 
Sections 12[d] and 17[a] 


ORDER AMENDING EFFECTIVE DATE OF WITH- 
DRAWAL FROM LISTING AND REGISTRATION 
AND EXTENDING THE EXEMPTION OF CERTAIN 
PERSONS AND SECURITIES FROM THE PROVI- 
SIONS OF RULE 17a-15 


On June 22, 1977 we approved the application of 
Pacific Resources, Inc. (‘‘PRI’’) to withdraw its securi- 
ties from listing and registration on the Pacific Stock 
Exchange Incorporated (‘‘PSE’’).' We prescribed as a 
term of that delisting that it not become effective until 
the time of our determination with respect to the 
PSE’s application for unlisted trading privileges in PRI 
common stock, but in no event later than 120 days 
after June 22, 1977.2 On October 20, 1977 we 
amended the effective date of the delisting by 
extending it to November 21, 1977.° 


We found that the initial delay in the effective date of 
the delisting and the extension until November 21, 
1977 were necessary for two reasons. First, a tem- 
porary disruption in trading in PRI stock on the PSE 
would result in a lessening of potential competition 
among dealers and between exchange markets and 
markets other than exchange markets during any 
interim period after delisting, but before unlisted 
trading privileges are (if at all) granted.Second, we 
had initially noted that if the delisting were effective 
immediately, PR! stock would not be marginable for a 
period of several months until it was included on the 





‘See Securities Exchange Act Rel. No. 13657 (June 22, 
1977); 42 F.R. 33398 (June 30, 1977). 


The PSE filed an application, pursuant to Section 
12(f)(1)(C) of the Securities Exchange Act of 1934, for 
unlisted trading privileges in PRI stock on March 25, 
1977 in response to PRI’s applicaton to withdraw that 
security from listing and registration on the PSE (filed 
March 23, 1977). Concurrently with our order 
withdrawing PRI stock from listing, we ordered a 
hearing on the PSE application. See, Securities 
Exchange Act Rel. No. 13658 (June 22, 1977); 42 F.R. 
33402 (June 30, 1977). 


3See Securities Exchange Act Rel. No. 14073 (October 
20, 1977); 42 F.R. 56824 (October 28, 1977). 
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Federal Reserve Board’s ‘‘List of OTC Margin 
Stocks.’’4 


Our ultimate determination on the PSE application for 
unlisted trading privileges in PRI stock involves the 
consideration of several major policy issues including, 
among others, whether sufficient progress has been 
made toward the development of a national market 
system to satisfy the standards of Section 12(f)(2), 
whether the progress contemplated by Congress in 
adopting that Section is met by PSE’s rescission of its 
off-board trading rules as they apply to transactions in 
PRI common stock, whether that progress and the 
statutory goals of eliminating unnecessary burdens on 
competition are satisfied by existing communications 
facilities and provisions for access between the PSE 
and over-the-counter (‘‘OTC’’) markets, and whether 
last sale reporting of all PRI stock transactions would 
be appropriate should unlisted trading privileges be 
granted. 


We have not yet resolved these issues insofar as they 
arise with respect to our consideration of the PSE 
application for unlisted trading privileges and, accord- 
ingly. we have been unable to complete our 
deliberations concerning the hearing on that 
application. We believe, however, that the purposes of 
the Act, particularly those which encourage competi- 
tion among dealers acting as market makers in a 
security and between markets in that security,> make 
it appropriate for us to permit the existing competition 
in PRI stock to continue during the interim period 





“By letter to the Commission dated November 4, 1977, 
Mr. J. Michael Parish, counsel to PRI, suggested that 
certain statements (unspecified) in the PSE 
submissions with respect to this matter had created 
confusion as to the margin treatment of PRI stock 
should it be delisted form the PSE and that such 
confusion was evidenced in the Commission’s order 
amending the effective date of the delisting. In that 
order, the Commission indicated that a lack of 
marginability resulting from delisting could necessitate 
“adjustments and readjustments in customer accounts 
of broker-dealers, banks and other persons.” The 
Commission notes that the maintenance of credit, 
extended before a security ceases to be marginable, 
would not be affected by the delisting of that security. 
(Section 220.7(b) of Regulation T (12 CFR 220.7(b)). The 
extension of new credit, however, would be prohibited 
under those circumstances, until the security was 
included on the Federal Reserve Board’s “List of OTC 
Margin Stocks.” 


"See, e.g., Section 11A(a)(1)(C)(ii). 
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necessary for us to conclude our deliberations. Accord- 
ingly, for the reasons enunciated in the June 22 
delisting order, and as stated above, we find it 


necessary to extend until January 23, 1978 the ottec @ 


tive date of removal of PRI stock from listing and 
registration on the PSE. 


PRI stock has been traded both on the PSE and OTC 
since issuance of our June 22 order® At that time we 
also exempted, for a period of up to 120 days, the 
National Association of Securities Dealers, Inc. 
(‘“‘NASD’’) and all brokers and dealers from the 
reporting requirements of Rule 17a-15 under the 
Securities Exchange Act of 1934 relating to last sale 
reports of OTC transactions in the common stock of 
PRI. The duration of that exemption was amended in 
our October 20 order to extend to November 21, 1977. 
The basis for that exemption is that until we make a 
determination on the PSE unlisted trading application 
there will be uncertainty as to whether real-time 
reporting in PRI stock will be required as a general 
matter (i.e., if the unlisted trading privileges 
application of the PSE is denied, PRI stock will be 
traded solely OTC and, therefore, will not be subject 
to current reporting under Rule 17a-15). We continue 
to believe it is not necessary in the public interest or 
for the protection of investors to require members of 
the PSE (who may trade PRI stock in the OTC market) 
and other brokers and dealers to develop and 
implement reporting procedures for transactions in 
this single security during the time remaining befor 

we make a determination as to the PSE’s application. 
Accordingly, we have determined to, and hereby 
exempt, until January 23, 1978, the NASD and all 
brokers and dealers from the requirements of Rule 
17a-15 relating to last sale reports of OTC transactions 
in the common stock of PRI.’ 


ACCORDINGLY, IT IS HEREBY ORDERED, that our 
order of June 22, 1977 (as amended by our October 20, 
1977 order) granting PRI’s application to withdraw 





“The PSE has exempted from its off-board trading 
restrictions securities, such as PRI stock, which are 
both the subject of a delisting application and in which 
the PSE has applied for unlisted trading privileges. See, 
Securities Exchange Act Rel. No. 13656 (June 22, 1977); 
42 F.R. 33400 (June 30, 1977). 


This exemption does not prohibit those persons 
individually from complying voluntarily with Rule 
17a-15 as long as such broker or dealer complies with 
the Rule in a uniform and consistent manner. 
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from listing and registration on the PSE be, and it 
hereby is, amended, as set forth herein. 


€ By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14196/November 22, 1977 


In the Matter of 


PACIFIC STOCK EXCHANGE, INC. 
618 South Spring Street 
Los Angeles, California 90016 


(SR-PSE-77-22) 


ORDER APPROVING PROPOSED RULE CHANGE 
BY THE PACIFIC STOCK EXCHANGE, INC. 


On August 24, 1977, the Pacific Stock Exchange incor- 
porated (‘‘PSE’’) filed with the Commission pursuant 
to Section 19(d) of the Securities Exchange Act of 1934 
(the ‘‘Act’’) as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change to amend Rule XII 
regarding arbitration procedures.' 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of Commission Release 
(Securities Exchange Act Release No. 13935 
(September 7, 1977)) and by publication in the Federal 
Register (42 Fed. Reg. 47604 (September 21, 1977)). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 





"The Commission has been informed by the Pacific 
Stock Exchange that the subject arbitration procedures 
do not apply to controversies involving public investors 
and that the Exchange will continue its present policy of 
referring such controversies ot other self-regulatory 


€ organizations. 


securities exchanges, and in particular, the require- 
ments of Section 6 and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act that the abovementioned proposed 
rule change be, and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14197/November 22, 1977 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, INC. 
LaSalle at Jackson 
Chicago, Illinois 60604 


(SR-CBOE-77-26) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED AND ORDER APPROVING PRO- 
POSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (the 
‘*Act’’), as amended by Pub. L. No. 94-29, §16 (June 
4, 1975) notice is hereby given that on November 17, 
1977, the Chicago Board Options Exchange, Incorpor- 
ated (‘‘CBOE’’) filed with the Commission copies of a 
proposed rule change which would amend CBOE Rule 
8.9 to provide additional regulatory standards and 
controls with respect to joint accounts. Among other 
things, the CBOE proposal would (1) require submis- 
sion of a written application and payment of a $250 fee 
to create a joint account; (2) limit to two the number of 
participants in a single joint account; and (3) clarify 
the responsibilities of joint account participants in 
respect of CBOE Rules 4.7, 4.11, 4.12, 4.14, 8.3, 8.7 
and 8.8. 


Publication of notice of the proposed rule change is 
expected to be made in the Federal Register during 
the week of November 21, 1977. Interested persons 
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are invited to submit written data, views and 
arguments concerning the proposed rule change. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to file No. SR-CBOE-77-26. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
registered national securities exchanges, and in 
particular, the requirements of Section 6(b)(5). Section 
6(b)(5) requires, in pertinent part, that the rules of 
such an exchange be designed to prevent fraudulent 
and manipulative acts and practices, to promote just 
and equitable principles of trade, and generally to 
protect investors and the public interest. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of notice of filing thereof because implemen- 
tation of the CBOE proposal is necessary immediately 
to clarify the obligations of joint account participants 
under existing CBOE rules and thereby to assure com- 
pliance with those provisions. Further, the Commis- 
sion views the instant proposal as a constructive 
response to its previously expressed concern, 
generally, regarding surveillance of joint accounts on 
the various option exchanges." 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule. change re- 
ferenced above be, and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘See, Securities Exchange Act Release No. 14056 
(October 17, 1977), 24; 42 F.R. 56706 (October 27, 1977), 
56709. The Commission is presently reviewing all the 
exchange pilot programs for the listing of standardized 
options, and it may be necessary, based upon the 
information obtained in connection with this review, to 
provide for further regulation and surveillance measures 
with respect to joint accounts. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14198/November 22, 1977 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, INC. 
LaSalle at Jackson ‘ 
Chicago, Illinois 60604 


(SR-CBOE-77-11) 


ORDER APPROVING PROPOSED RULE CHANGE 
BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
INC. 


On June 17, 1977, the Chicago Board Options 
Exchange, Inc. (‘‘CBOE’’) filed with the Commission, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the “Act”), as amended by the Securities 
Acts Amendments of 1975, and Rule 19b-4 there- 
under, copies of a proposed rule change relating to 
opening rotation procedures; the Floor Officials 
Committee; ‘‘all or none’’, ‘‘spread’’, ‘‘immediate or 
cancel’’ and ‘‘opening rotation’’ orders; priority rules; 
and the Floor Procedure Committee. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13663, (June 23, 
1977)) and by publication in the Federal Register (42 
Fed. Reg. 33400, (June 30, 1977)). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Section 6 and the rules and regulations there- 
under. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14199/November 23, 1977 
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In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
@: Wall Street 
New York, New York 10006 


(File Nos. SR-NYSE-77-32) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. AND 
ORDER APPROVING PROPOSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78 (s)(b)(1) (the 
‘*Act’’), as amended by Pub. Law No. 94-29, Section 
16 (June 4, 1975) notice is hereby given that on 
November 17, 1977, the New York Stock Exchange, 
Inc. (‘‘NYSE’’) filed with the Commission copies of a 
proposed rule change. The proposed rule change 
would amend NYSE Rules 91.10, 115A.20, 121 and 123 
to conform with the record retention requirements 
contained in Commission Rules 17a-3 and 17a-4 (17 
CFR 240.17a-3, 4) under the Act. 


Publication of notice of the proposed rule change is 
expected to made in the Federal Register during the 
week of November 28, 1977. Interested persons are 
invited to submit written data, views and arguments 
concerning the proposed rule change. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE-77-32. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Section 6 and the rules and regulations there- 
under. Further, the Commission finds good cause for 
approving the proposed rule change prior to the 
thirtieth day after the date of publication of notice of 
filing thereof. The proposed rule changes conform the 
record retention requirements of NYSE Rules 91.10, 
115A.20, 121 and 123 to those of Commission Rules 
17a-3 and 17a-4 which, in relevant parts, require 
members of national securities exchanges to keep, for 
a period of not less than three years, the first two 
years in an accessible place, ‘‘[a] memorandum of 
each brokerage order, and of any other instruction, 
given or received for the purchase or sale of securities, 
whether executed or unexecuted’’, and that such 
memorandum show ‘‘the terms and conditions of the 
order or instructions and of any modification or cancel- 
lation thereof, the account for which entered, the time 
of entry, the price at which executed and, to the extent 
feasible, the time of execution or cancellation.’’ The 
Commission has determined that it is in the public 


interest and for the protection of investors for the 
three year retention requirement to take effect 
immediately. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14200/November 23, 1977 


Administrative Proceeding File No. 3-5280 
In the Matter of 


DONALD E.R. LANG 
7000 Boulevard East 
Guttenberg, New Jersey 


ORDER INSTITUTING PROCEEDINGS AND IM- 
POSING REMEDIAL SANCTIONS 


in connection with a proposed administrative 
proceeding Donald E.R. Lang (‘‘Lang’’), formerly a 
registered representative of Winters Government 
Securities Corporation (‘‘WGSC’’) and Winters & Co., 
Inc. (‘‘Winters & Co.’’), has submitted an offer of 
settlement which the Commission has determined to 
accept. Solely for the purpose of these proceedings 
and any other proceedings pursuant to specified 
sections of the Securities Act of 1933, the Securities 
Exchange Act of 1934, the Investment Advisers Act of 
1940, the Investment Company Act of 1940, and the 
Securities Investor Protection Act, and without 
admitting or denying the findings herein, respondent 
consents to the findings and sanctions set forth below. 


I 
Accordingly, IT 1S ORDERED that proceedings 
pursuant to Section 15B and 15(b) of the Securities 
Exchange Act be, and they hereby are, instituted. 


SEC DOCKET/879 











On the basis of this Order for Proceedings, and the 
Offer of Settlement, it is found that: 


1. From on or about August 1, 1976 Lang willfully 
violated and willfully aided and abetted violations of 
Section 17(a) of the Securities Act of 1933 (‘‘Securities 
Act’’) and Section 10(b) of the Securities Exchange Act 
of 1934 (‘‘Exchange Act’’) and Rule 10b-5 thereunder. 


IV 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of Settle- 
ment. 


Accordingly, 1T |S ORDERED that effective the date of 
this Order: 


1. Donald E.R. Lang be, and he hereby is, sus- 
pended from association with any _ broker-dealer, 
investment adviser, or investment company for 90 
business days, and thereafter barred from association 
with any broker-dealer, investment adviser or invest- 
ment company in a supervisory capacity with the right 
to make application to the Commission after two (2) 
years from the date of this order for reassociation in a 
supervisory capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14201/November 23, 1977 


A notice has been issued giving interested persons 
until December 4 to request a hearing on an applica- 
tion of the Pacific Stock Exchange Incorporated for 
unlisted trading privileges in the common stock, $1.00 
par value, of Airco, Inc. (New York). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14202/November 23, 1977 
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An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike from 






listing and registration the common stock, $.10 Par@ 


value, of Fashion Fabrics, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14203/November 23, 1977 


An order has been issued granting an application by 
Newpark Resources, Inc. to withdraw its common 
stock, $2.00 par value, from listing and registration on 
the Intermountain and Spokane Stock Exchanges. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14204/November 23, 1977 


Administrative Proceeding File No. 3-5024 
In the Matter of the Application of 

JOHN C. GEBURA 

6809 Mayfield Road 

Mayfield Heights, Ohio 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 
Improper Use of Customer’s Funds 


Where registered principal of member firm of regis- 
tered securities association improperly withheld a cus- 
tomer’s funds for a long period of time, and refunded 
the money only after the customer had complained to 
the association, association’s findings of violation sus- 
tained, and sanction affirmed. 
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Jurisdiction 





egistered securities association has authority to dis- 


Or: registered representative of a member for mis- 


conduct which arose from representative’s purported 
sale of an interest in a business of his own. 


APPEARANCES: 


Robert H. Jackson, of Kohrman and Jackson Co., 
L.P.A., for applicant. 


Andrew McR. Barnes, Joseph G. Reimer and Edward 
R. Venit, for the National Association of Securities 
Dealers, Inc. 


John C. Gebura, a registered representative of a 
member firm of the National Association of Securities 
Dealers, Inc. (‘‘NASD’’), appeals from disciplinary 
action taken against him by the Association. The 
NASD found tht Gebura had misused a customer’s 
funds in violation of the Association’s Rules of Fair 
Practice.’ It censured Gebura, barred him as a 
principal, and suspended his registration as a regis- 
tered representative for six months. 


In the fall of 1971, Gebura asked Mr. S., a customer of 
his at the firm with which Gebura was then associated, 
to buy stock in a new company that Gebura was organ- 
iing.2 In November of that year, Mr. S. invested 
$1,500 in Gebura’s new enterprise, giving Gebura two 
checks endorsed ‘‘For Stock in John’s New Co.”’ 
About a month later, Mr. S. asked Gebura for his 
stock certificates. Gebura replied that these matters 
were complicated, that his attorney was working on it, 
and that Mr. S. would get his stock in one or two 





‘The Association invoked Sections 1 and 19(a) of those 
rules. Section 1 requires the observance of “high 
$tandards of commercial honor and just and equitable 
principles of trade.” Section 19(a) prohibits the 
improper use of a customer’s funds. 


*Mr. S. testified that he was told Gebura was starting a 
new brokerage firm. According to Gebura, Mr. S. was 
told that the new business would bea financial planning 
company marketing packages consisting of insurance 
and mutual funds. In fact, during the relevant period 
Gebura was operating an insurance agency. 


months at most. In fact, Mr. S. never got any stock. 
Gebura admitted telling Mr. S. that he would receive 
stock certificates evidencing his investment. Gebura 
stated, however, that although his original intention 
was to incorporate, he subsequently decided that it 
would be too expensive since his new business was 
losing money. 


In January of 1973, Mr. S. again asked for his stock 
certificates. At that time, Gebura stated that he had 
decided to liquidate the business since it wasn’t 
working out too well, and that he would return Mr. 
S.’s money in a few months. In May 1973, Mr. S. was 
told he would get his money back any day; in August, 
that he would receive the money by September 15. On 
September 19, Gebura told Mr. S. that ‘‘there must be 
something wrong,’’ and that he (Gebura) ‘‘would 
check with his attorney’’ to see why Mr. S. had not 
received his money. After that, Gebura stopped 
returning Mr. S.’s telephone calls. 


On October 1, 1973, Mr. S. complained to the NASD. 
On October 2, the NASD made inquiry of Gebura. 
Shortly thereafter, Gebura sent Mr. S. a check for 
$1,800 stating that it covered Mr. S.’s $1,500 
investment, and ‘‘the $300 we earned on it.’’ Gebura 
subsequently testified, however, that he simply 
divided up the assets of his business and gave about 
half to Mr. S. 


Gebura argues that he did nothing improper. He 
states that he never misrepresented the status of his 
venture to Mr. S., that he promised to refund Mr. S.’s 
money as soon as it became clear to him that the 
venture was ‘‘inoperative,’’ and that ‘‘in the end’ he 
repaid Mr. S.’s money together with $300 ‘‘interest.’’ 
He further asserts that, while he was ‘‘slow in actually 
refunding the money,’’ this was due to extenuating 
circumstances, including the illnesses of his mother 
and father, the death of his father which necessitated 
his running the family business, and marital problems. 


We find these assertions unpersuasive. The picture 
that emerges from this record is that of a professional 
in the securities business deliberately taking 
advantage of an unsophisticated customer. From the 
time Mr. S. made his investment, Gebura followed a 
policy of fending off inquiries with evasions. 





°Gebura admitted that he never retained an attorney to 
incorporate the business. He stated, “I discussed it with 
one, but we never got going.” 
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When Gebura decided against going ahead with the 
new venture in January of 1973, elementary honesty 
required him to refund the money that Mr. S. had 
given him for investment in that venture.* That 
refund should have been made promptly. Gebura’s 
failure to make the refund when it should have been 
made was patently unjustified. Gebura says that he 
had other matters on his mind. That is no excuse for 
his lengthy delay in returning Mr. S.’s investment 
after promising to do so. Moreover, that delay could 
easily have extended for a period much longer than 
the many months that were actually involved. The 
refund to Mr. S. was made only after Gebura had 
stopped returning Mr. S.’s telephone calls, forcing 
Mr. S. to complain to the NASD. 


We conclude that Gebura improperly withheld funds 
from a customer. Accordingly, we affirm the Associa- 
tion’s findings of violation.® 


IV. 


Gebura argues tht the NASD lacks jurisdiction over 
the matters at issue. He states that when he 
approached Mr. S., he was not acting in his then 
capacity of registered principal of a securities firm, but 
merely as ‘‘a private person... seeking a few 
partners for a new joint venture.’’ He asserts that the 
NASD exceeded its authority by attempting to regulate 
his actions as a ‘‘private person,’’ and that he could 
not in any event have violated Section 19(a) of the 
NASD’s rules® because Mr. S. was not a ‘‘customer’’ 
but ‘‘a partner’’ or ‘‘co-venturer.’”’ 


These arguments are lacking in merit. We and the 
NASD not infrequently encounter situations where a 
securities salesman is selling securities in transactions 
which involve some venture of his own rather than in 
the ordinary course of his employer’s business. To 
exclude such transactions from the regulatory jurisdic- 
tion of the Commission and the NASD would create a 
serious gap in investor protection. Where the regis- 
tered representative of an NASD member is selling 





*Gebura does not contend that Mr. S. ever intended to 
lend him any money. So there was no personal loan 
involved. What we have here is money obtained by 
means of a recipient’s representation that the investor 
would receive a proprietary interest in a business. 


"See Mutual Funds Service of Florida, Inc., 42 S.E.C. 
1035, 1036-1037 (1966). 


“See n. 1, supra. 
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securities to a customer of that member, the NASD 
clearly requires, and has, jurisdiction.’ 





The special opportunities for abuse and overreaching 
which are present in the securities business generally® 
are aggravated where a salesman is selling interests in 
a venture of his own. 


V. 


Gebura argues that the sanction imposed by the NASD 
is disproportionately severe. He points, among other 
things, to the facts that the NASD did not find that he 
had defrauded Mr. S., and that he ultimately repaid 
his customer with ‘‘interest.’’ He also asserts that no 
previous complaint has been made against him. 


We consider the sanction imposed by the NASD fully 
warranted. Gebura’s treatment of his customer was 
the antithesis of the ‘“‘high standards of commercial 
honor’’ required of NASD members and their 
associated persons. That Gebura ultimately made Mr. 
S. whole is of little mitigative weight in light of the 
fact that restitution was made only after Gebura’s 
deliberately evasive conduct had forced his customer 
to complain to the NASD.° Under the circumstances, 
we are not disposed to be lenient. 


Vi. 
An appropriate order will issue. 
By the Commission (Chairman WILLIAMS and 


Commissioners LOOMIS, EVANS, POLLACK and 
KARMEL). 


George A. Fitzsimmons 
Secretary 








‘Cf. Thomas E. Jackson, Securities Exchange Act 
Release No. 11476 (June 16, 1975), 7 SEC Docket 193, 
where we upheld the NASD’s right to discipline a 
registered representative even though his misconduct 
did not involve securities. 


"See Archer v.S.E.C., 133 F. 2d 795, 803 (C.A. 8, 1943), 
cert. denied, 319 U.S. 767 (1943); Hughes v. S.E.C., 174 
F.2d 969, 975 (C.A.D.C. 1949). 


“Ct. Ira W. Hartsfield, 43 S.E.C. 1133, 1135, (1969). See 
also Richard K. Fudge, 30 S.E.C. 334, 339 (1949). 
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Release No. 14204/November 23, 1977 
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In the Matter of the Application of 


JOHN C. GEBURA 
6809 Mayfield Road 
Mayfield Heights, Ohio 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION 
TAKEN BY REGISTERED SECURITIES ASSOCIA- 
TION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. against 
John C. Gebura be, and it hereby is, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14205/November 23, 1977 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-77-21) 
ORDER APPROVING PROPOSED RULE CHANGE 


On September 8, 1977, the American Stock Exchange, 
In. (‘‘Amex’’) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the ‘‘Act’’), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 


: 5 copies of a proposed rule change. The proposed rule 


change amends Article V, Section 6 of the Exchange 
Constitution to expand the Amex’s retention of 
disciplinary jurisdiction over former members. On 
November 21, 1977, the Amex filed Amendment #1 to 
SR-Amex-77-21, by which it notified the Commission 
that its membership had approved the proposed 
amendment at a Special Meeting of regular members 
held on November 17, 1977 and thereby completed all 
action necessary on its part with respect to this 
proposal.' 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13960 
(September 15, 1977)), and by publication in the 
Federal Register (42 Fed. Reg. 47599 (September 21, 
1977)). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges and in particular, the require- 
ments of Section 6, and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on September 8, 1977, be, and it 
hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14206/November 23, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL SECURITIES CLEARING 
CORPORATION 





‘Through inadvertence, the Commission issued an 
order (Securities Exchange Act Release No. 14112, 
October 28, 1977) which purported to approve 
SR-Amex-77-21. Since final action on the proposal had 
not yet been taken at that time, the Commission’s order 
was of no effect. 
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(File No. SR-NSCC-77-11) 


The National Securities Clearing Corporation 
(‘‘NSCC’’) submitted on November 18, 1977, a 
proposed rule change, pursuant to Rule 19b-4 under 
the Securities Exchange Act of 1934, to amend the 
Facility Agreements and Participants Agreements 
used in the Correspondent Delivery and Collection 
Service. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
28, 1977. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference should be 
made to File No. SR-NSCC-77-11. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20260/November 17, 1977 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 
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TRANSOK PIPE LINE COMPANY 
Tulsa, Oklahoma 


(70-5648) 


ORDER AUTHORIZING PROPOSED EXTENSION OF 
AUTHORIZATION TO MAKE LOANS, AND PRO- 
POSED CAPITAL CONTRIBUTION, FROM PARENT 
COMPANY TO SUBSIDIARY PIPELINE COMPANY 


Public Service Company of Oklahoma (‘‘PSO’’), an 
electric utility subsidiary of Central and South West 
Corporation (‘‘CSW’’), a registered holding company, 
and Transok Pipe Line Company (‘‘Transok’’), a subsi- 
diary pipeline company of PSO, have filed post- 
effective amendments to their application-declaration 
previously filed with this Commission pursuant to 
Sections 6(a), 7, 9(a), 10, 12(b) and 12(f) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and 
Rules 43 and 45 promulgated thereunder regarding 
the following proposed transactions. 


Transok is an intrastate pipeline company with 
operations limited to its state of incorporation, 
Oklahoma. All of its common stock is owned by PSO. 
Transok is engaged in the purchase, transportation 
and sale to PSO of natural gas pursuant to a 
contractual arrangement to supply PSO’s electric gen- 
erating stations with boiler fuel on a long-term basis. 


By order dated May 13, 1975 (HCAR No. 18984), 
Transok was authorized to issue and sell from time to 
time, as needed, promissory notes to PSO in an 
amount not to exceed at any time $25,000,000 out- 
standing, with each note to mature not later than two 
and one-half years from the date of the first such 
borrowing. That authorization expires on November 
21, 1977. 


@ 6 


PSO and Tansok now propose, via this post-effective 


amendment, to extend the authorization for such 
borrowings by Transok from PSO through June 30, 
1979, in an aggregate amount at any one time not to 
exceed $21,000,000 outstanding. PSO also proposes to 
make, in the first quarter of 1978, a $2,000,000 capital 
contribution to Transok. 


Proceeds of the two financings will be used (a) to 
repay existing borrowings from PSO by Transok made 
pursuant to the authorization in HCAR No. 18984, 
which borrowings aggregated $8,749,280 at June 30, 
1977 and which are estimated to aggregate about 
$8,750,000 at November 21, 1977 and (b) to pay a 
portion of estimated construction expenditures for the 
last quarter of 1977, all of 1978 and the first two 
quarters of 1979, which are as follows: 
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Last Quarter, 1977 


Gathering $1,386,000 
Transmission 750,000 
Storage —0-— 
Miscellaneous 50,000 
Gas Processing Plant —0- 


$2,186,000 


Principal construction projects during this period 
include the construction of a 12-inch transmission line 
from the Bradley-Thomas 20-inch line running north of 
Gracemont to PSO’s Southwestern Station at Washita 
in Caddo county; the restoration and modification of 
the transmission line that extends from Bradley in 
Grady County to PSO’s Tulsa Power Station in Tulsa 
County and PSO’s Northeastern Station in Rogers 
County; the construction of a transmission line into 
Washita County to connect newly discovered reserves; 
the construction of an additional underground gas 
storage facility; the gathering lines and compressors 
necessary to connect additional reserves during this 
period; and the construction of gas processing plants 
within Transok’s gathering system. 


The proposed borrowings will be in the form of open- 
account advances although PSO would be entitled at 
any time to receive upon demand a promissory note 
evidencing any loan. Each loan would mature not later 
than June 30, 1979 and would bear interest at a rate 
equal to the daily average interest rate then being paid 
by PSO for its short-term borrowings. If at any rele- 
vant time PSO has no short-term borrowings out- 
standing, the loans will bear interest at the prime rate 
for commercial loans then in effect at the First 
National Bank and Trust Company of Tulsa. The loans 
will be subject to prepayment at any time without 
penalty or premium. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at $500. 
No state commission and no federal commission, other 
than this Commission, has jurisdiction with respect to 


the proposed transactions. 


Due notice of the filing of said post-effective amend- 
ments to the application-declaration, as previously 
amended, has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 
20217), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder 
are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 


First and Second 


1978 Quarters, 1979 
$ 5,360,000 $1,933,000 
6,045,000 2,500,000 
1,000,000 500,000 
668,000 150,000 
5,000,000 3,000,000 
$18,073,000 $8,083,000 


interest and in the interest of investors and consumers 
that the application-declaration, as amended by said 
post-effective amendments, be granted and permitted 
to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective amend- 
ments. be, and it hereby is, granted and permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20261/November 18, 1977 


In the Matter of 

NATIONAL FUEL GAS COMPANY 

30 Rockefeller Plaza 

New York, New York 10020 

NATIONAL FUEL GAS SUPPLY CORPORATION 
308 Seneca Street 

Oil City, Pennsylvania 16301 

(70-5831) 


NOTICE OF PROPOSAL TO EXTEND MATURITY 
DATE OF INTRASYSTEM LOAN 
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NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company, a registered holding company, and _ its 
wholly owned subsidiary, National Fuel Gas Supply 
Corporation (‘‘Supply’’), have filed a post-effective 
amendment to an application-declaration previously 
filed with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Sections 6(a), 7, 9(a), 10, 12(b) and 12(f) 
of the Act and Rules 43 and 45 promulgated there- 
under as applicable to the proposed transaction. All 
interested persons are referred to the amended 
application-declaration, which is summarized below, 
for a complete statement of the proposed transaction. 


By order dated May 10, 1976, (HCAR No. 19521) the 
Commission authorized National to issue and sell its 
preferred stock and to loan the proceeds of the sale to 
certain subsidiaries in exchange for notes of those 
subsidiaries. Pursuant to that authorization National 
loaned $25,000,000 of the proceeds of its preferred 
stock sale to National Fuel Gas Distribution Corpora- 
tion and $5,000,000 to Supply in exchange for Supply’s 
9.6% note maturing December 31, 1977. The interest 
rate of the note is equal to the effective cost of money 
incurred by National in the sale of its preferred stock, 
rounded to the next highest multiple of 1/10 of 1%. 
Supply has applied the proceeds of the sale of such 
note to develop existing wells to serve as gas storage 
facilities. Upon receopt of Federal Energy Regulatory 
Commission (‘‘FERC’’) authorization for certain 
related transactions, these facilities will be transferred 
to National Gas Storage Corporation (‘‘Storage’’), a 
corporation presently being organized as a subsidiary 
of National, and Storage will issue certain of its 
securities to National and Supply. 


When this application-declaration was filed with this 
Commission it was contemplated that all necessary 
authorizations involving Storage, including that of 
FERC, would be received by December 31, 1977. 
National has now been informed that it is unlikely that 
the requisite FERC approval will be received before 
April 1978. Authorization is now requested to extend 
the maturity of Supply’s $5,000,000 note to National to 
December 31, 1978. The interest rate and other terms 
of the note will remain the same. If the FERC authori- 
zation is received prior to December 31, 1978, the note 
will be prepaid upon the completion of certain transac- 
tions involving Storage. 


It is stated that no special or separable fees or 
expenses will be incurred in connection with the 
proposed transaction. It is further stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 13, 1977, 
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request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he may@) 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 


addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C., 20549. A copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as amended or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20262/November 18, 1977 


In the Matter of 


APPALACHIAN POWER COMPANY 
40 Franklin Road 
Roanoke, Virginia 24009 


CEDAR COAL COMPANY 
P.O. Box 548 
Cabin Creek, West Virginia 25035 


(70-6087) 


NOTICE OF PROPOSED SALE AND LEASEBACK OF 
COAL FACILITIES BY COAL MINING SUBSIDIARY 
AND LEASE GUARANTY BY UTILITY IN CONNEC- 
TION THEREWITH. 
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NOTICE IS HEREBY GIVEN that Appalachian Power 
Company (‘‘Appalachian’’), an electric utility subsi- 
iary company of American Electric Power Company, 
Inc., a registered holding company, and Cedar Coal 
Company (‘‘Cedar’’), a coal mining subsidiary com- 
pany of Appalachian, have filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Section 
12(b) of the Act as applicable to the following 
proposed transaction. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


Cedar is engaged in the mining of coal, which it 
delivers and sells to Appalachian. The acquisition by 
Appalachian of all the capital stock of Cedar Coal was 
approved by the Commission (HCAR No. 18363, April 
3, 1974, File No. 70-5470). The coal produced by Cedar 
Coal has a low sulfur content that permits its burning, 
under current environmental regulation, at Appala- 
chian’s power plants. Cedar does not own coal proper- 
ties, but Cedar holds leases on approximately 24,931 
acres of land in West Virginia estimated to contain 76 
million tons of recoverable coal. Cedar’s current mining 
capacity is stated to be 2 million tons of coal per year. 
It is planned to expand the mining capacity of Cedar to 
approximately 4 million tons per year by 1979. As part 
of that expansion, Cedar has been authorized to 


paration Plant (‘‘Facility’’) (HCAR No. 20017, May 3, 


Q Qe: up to $18,000,000 to finance its White Oak Pre- 
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1977, File No. 70-5954). The Facility presently consists 
of a coal preparation plant, coal handling facilities and 
railroad loadout, all currently under construction. The 
cost of the Facility is now estimated to be approxi- 
mately $20,000,000. 


It is now proposed that such borrowings be retired 
from the proceeds of a sale-leaseback transaction 
involving the Facility. The purchaser/lessor of the 
Facility, to be named by amendment, (‘‘Owner 
Trustee’’) will serve as trustee of a trust to be created 
by and for the benefit of Twin Trading Corporation 
(the ‘‘Owner Participant’’), a wholly-owned subsidiary 
of The Pittston Company. Certain of the rights of the 
Owner Trustee as lessor of the Facility will be 
assigned to a Trustee under an Indenture and Security 
Agreement (the ‘‘Indenture’’) pursuant to which 
Secured Notes will be issued for sale by the Owner 
Trustee to certain institutional investors (the ‘‘Loan 
Participants’’). 


It is stated that Cedar is the lessee of the coal rights in 
the land (the ‘‘Land’’) upon which the Facility is being 
constructed and is arranging to obtain the surface 
rights to such Land under a lease (the ‘‘Ground 
Lease’’) that would assure it the right to maintain the 





@) Qe ct in place for a fixed term of years. The initial 


erm of the Ground Lease would be for 30 years, after 





which two 5-year renewal terms would be available. 
Upon its completion, the Facility would be sold by 
Cedar to the Owner Trustee. At the same time, the 
rights of Cedar as lessee under the Ground Lease 
would be assigned to the Owner Trustee. The 
purchase price to be paid by the Owner Trustee for the 
Facility would be equal to Cedar’s cost of constructing 
the Facility (including all overhead and indirect costs), 
not, however, to exceed $22,760,000. The proceeds of 
the sale of the Facility would be used by Cedar to repay 
the aforementioned interim borrowing and to reimburse 
Cedar for its costs and expenses in constructing the 
Facility and carrying out the transaction. 


It is further stated that simultaneously with its 
purchase of the Facility, the Owner Trustee will lease 
the Facility and sublease the Land to Cedar. The 
Facility will be leased under Lease Agreement (the 
‘*Lease’’), which will provide for an initial term of 20 
years with four 5-years revewal terms to be available 
thereafter. The sublease of the Land is to continue for 
a period coterminous with any renewal of the Lease by 
Cedar after the thirtieth year of its term. In addition to 
its renewal options, Cedar will also have the option, 
under the Lease, to purchase the Facility at the end of 
the inital 20-year term or at the end of any renewal 
term, in either case at a price equal to the fair market 
sales value of the Facility at the time of such purchase. 
lf Cedar neither exercises such purchase option nor 
renews the Lease for a period through or beyond its 
thirtieth year, then the Owner Trustee will have the 
option, after the expiration or termination of the 
Lease, to continue to lease the Land under the Ground 
Lease for the remainder of its initial j30-year term, 
provided that the Owner Trustee pays Cedar for 
rights, for the remainder of such term, to mine coal 
under the Coal Leases at the fair market value of such 
rights, taking into account the royalties payable by 
Cedar to the lessors of such Coal Leases and the fact 
that the mines served by the Facility have been 
developed by Cedar. 


It is stated that the Lease will be a net lease, pursuant 
to which, in conjunction with an Indemnity and Sup- 
plemental Agreement, Cedar would not only pay to the 
Owner Trustee the basic rent payable thereunder but 
also, as additional rent, be responsible for all mainte- 
nance, taxes (other than franchise taxes and certain 
taxes imposed on or measured by net income) and all 
other costs in connection with the operation of the 
Facility, unless such obligations are excused or 
terminated pursuant to the express provisions of the 
Lease. Under the Lease, the aggregate basic semi- 
annual rental, payable in arrears, would be at a rate 
equal to 3.8867% of the Owner Trustee’s purchase 
price of the Facility if delivery takes place on or about 
December 15, 1977. The equivalent effective annual 
interest cost to the Lessee would be 4.71%. Cedar will 
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have the right to terminate the Lease (upon appropri- 
ate payments as provided therein) at any time after 
the seventh anniversary of the commencement of the 
Initial Term, in the event the Facility is deemed by the 
Board of Directors of Cedar to be economically obso- 
lete or no longer suited for use in Cedar’s business. In 
addition, the Lease will be subject to termination by 
Cedar at any time (upon appropriate payments as 
provided therein), if said Board deems uneconomic 
any alterations to the Facility that are necessary to 
comply with changes in legal requirements, or if any 
requisition of the Facility by the government continues 
for more than one year, or if any material part of the 
Facility is !ost or destroyed. 


It is proposed that Appalachian will guarantee uncon- 
ditionally all Cedar’s obligations under the Lease 
(whether of payment or performance), under the 
aforesaid Indemnity and Supplemental Agreement, 
and under the Participation Agreement. The failure of 
such guaranty to remain in full force and effect would 
be made an event of default under the Lease, subject 
to the provisions that Appalachian would, under such 
circumstances, have thirty days within which to decide 
whether or not it wished to assume directly the obliga- 
tions under the Lease and, thereafter, 120 days within 
which to obtain any requisite administrative or other 
governmental approval for such assumption. 


It is further stated that the funds to be used by the 
Owner Trustee in purchasing the Facility would be 
obtained, to the extent of 40% of the purchase price, 
from the Owner Participant’s making of an equity 
investment in the beneficial ownership of the Facility 
and, to the extent of 60% of the purchase price, from 
borrowings made by the Owner Trustee from the Loan 
Participants. The conditions upon which such equity 
investment and borrowings are to be made are 
specified in the Participation Agreement. The 
borrowings will be evidenced by the Owner Trustee’s 
9% White Oak Trust Secured Notes (the ‘‘Notes’’) to 
be issued pursuant to the Indenture. The Notes, which 
will be independent, non-recourse obligations of the 
Owner Trustee’s trust estate (consisting of, among 
other things, the Facility, fhe Lease, the guaranty of 
Appalachian, and the rental and other payments due 
thereunder), will be secured by an assignment of cer- 
tain of the Owner Trustee’s rights under the Lease, 
the Ground Lease and the guaranty of Appalachian 
and by the conditional assignment of the Coal Leases. 
The notes will be payable in 40 semi-annual install- 
ments, commencing six months after the commence- 
ment of the Initial Term under the Lease, and would 
bear interest on the unpaid principal amount thereof at 
the rate of 9% per annum. They will not be subject to 
prepayment in whole or in part, except upon termina- 
tion of the Lease and under certain other circum- 
stances. 
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It is stated that arrangements for the obtaining of the 
equity funds from the Owner Participant and of the 
borrowed funds from the Loan Participants were made 
at the request of Appalachian by respectively, Institu 
tional Leasing, Inc., and Lehamn Brothers Incorpor- 
ated. The Loan Participants and their respective 


n 
participations in the borrowings are as follows: i 
Based on $12,000,000 of Notes Fc 


Loan Participant Percentage of Participation ” Re 


Aetna Life Insurance Company 64.17% 
Equitable Life Insurance 
Company of lowa 20.83% 
Sun Life Assurance Co. of Canada 15.00% 
TOTAL 100% 


If aggregate Notes are less than $12,000,000, Equi- 
table and Sun Life participate to the extent of P 
$2,500,000 and $1,800,000 each, and Aetna partici- | R 
pates to the extent of the excess above $4,300,000. 


Fees and expenses to be incurred in connection with | 
the proposed transaction will be supplied by amend- } 
ment. It is stated that authorization for the guaranty} | 
by Appalachian will be sought from the State Corpora: @ F 
tion Commission of Virginia, and that cuthorate 
will also be sought for the arrangement between 


Appalachian and Cedar in respect of the guaranty F 
from the Public Service Commission of West Virginia. F 
It is further stated that no other state commission and 
no other federal commission, other than this ( 
Commission, has jurisdiction over the proposed }) 

transaction. 


H| 
NOTICE IS FURTHER GIVEN that any interested I 
person may, not later than December 13, 1977, ( 
request in writing that a hearing be held on such} , 
matter, stating the nature of his interest, the reasons} 
for such request, and the issues of fact or law raised \ 
by said declaration which he desires to controvert; or | 
he may request that he be notified if the Commission 
should order a hearing thereon. Any such request}. 
should be addressed: Secretary, Securities and } 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by | 
mail upon the declarants at the above-stated | 
addresses and proof of service (by affidavit or, in case " 
of an attorney at law, by certificate) should be filed § 
with the request. At any time after said date, the 
declaration, as filed, or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 








of the 


under the Act, or the Commission may grant exemption 





of the from such rules as provided in Rules 20(a) and 100 
> Made@is thereof or take such other action as it may deem 
nstitu appropriate. Persons who request a hearing or advice as 
-Orpor- TF to whether a hearing is ordered will receive any notices 
se 9 and orders issued in this matter, including the date of 

the hearing (if ordered) and any postponements thereof. 
bese: For the Commission, by the Division of Corporate 
ition 


Regulation, pursuant to delegated authority. 


_ 


George A. Fitzsimmons 
Secretary 








Rie" _ PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
sartici- || Release No. 20263/November 22, 1977 
_ In the Matter of 
n with | 
mend: I. FALL RIVER ELECTRIC LIGHT COMPANY 
aranty 10 North Main Street 
>rpora- Fall River, Massachusetts 02722 
at MONTAUP ELECTRIC COMPANY 
aranty P.O. Box 391 
rginia. Fall River, Massachusetts 02722 
| 
on ae || (70-6093) 
posed I 
NOTICE OF PROPOSED ISSUANCE OF SHORT- 
TERM NOTES TO BANKS 
NOTICE IS HEREBY GIVEN that Fall River Electric 
rested} Light Company (‘‘Fall River’’) and Montaup Electric 
1977,} Company (‘‘Montaup’’), both electric utility subsidiary 
1 such companies of Eastern Utilities Associates, a registered 
easons} holding company, have filed an application-declaration 
raised} with this Commission pursuant to the Public Utility 
ert; or Holding Company Act of 1935 (‘‘Act’’), designating 
nission| Sections 6(a)(1), 7 and 12(c) of the Act and Rules 
equest 42(b)(2) and 50(a)(2) promulgated thereunder as 
s ant applicable to the proposed transactions. All interested 
549. A’ persons are referred to the application-declaration, 
y or by which is summarized below, for a complete statement 
stated |) of the proposed transactions. 
n case | 
e filed} Fall River and Montaup propose to make borrowings 
e, the from banks in the following maximum amounts to be 
nay be outstanding at any one time during the period 
ule 23 §=December 27, 1977, to December 26, 1978: Fall River, 


ilgated 





$5,850,000; Montaup, $21,600,000. 


The borrowings are to be evidenced by promissory 
notes dated the respective dates of issue, maturing 
April 3, 1978, for all notes issued on or after December 
27, 1977, and prior to April 3, 1978; July 3, 1978, for 
all notes issued on or after April 3, 1978, and prior to 
July 3, 1978; October 2, 1978, for all notes issued on or 
after July 3, 1978, and prior to October 2, 1978; and 
December 26, 1978, for all notes issued or after 
October 2, 1978, and prior to December 26, 1978. With 
respect to such notes to banks for which compensating 
balances of 20% are required, the notes will bear 
interest at not in excess of the prime or base in effect 
on the date of issuance or from time to time. With 
respect to such notes to banks for which no compen- 
sating balances are required, the note will bear 
interest at not in excess of an effective rate derived 
from the prime or base rate in effect on the date of 
issuance, or from time to time, together with an 
assumed compensating balance of 20%. All notes will 
provide for prepayment in whold or in part without 
penalty. Assuming a required compensating balance 
of 20% and a prime or base rate of 7-12%, the effec- 
tive interest rate on such borrowings would be 
9.375%. This same effective rate of 9.375% would also 
be applicable in the case of notes for which no com- 
pensating balance is required as long as the prime or 
base rate is 7-2%. 


Proceeds of the borrowings will be used for construc- 
tion expenditures, for meeting compensating balance 
requirements of lending banks, and to pay short-term 
debt at or prior to maturity during the period Decem- 
ber 27, 1977, through December 26, 1978. Fall River 
and Montaup expect to have short-term loans out- 
standing on December 27, 1977, or $4,250,000 and 
$19,630,000, respectively. Construction expenditures 
for Fall River and Montaup during the same period are 
estimated at $2,426,000 and $13,535,000, respectively. 
It is stated that the proposed issuance of the notes is 
exempted from the competitive bidding requirements 
of Rule 50 pursuant to Rule 50(a)(2). 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 15, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application-declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served personally or 
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by mail upon the applicant-declarants at the above- 


stated addresses, and proof of service (by affidavit or,: 


in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20264/November 22, 1977 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
P.O. Box 1631 
Wilmington, Delaware 19899 


CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 
Corpus Christi, Texas 78403 





Generation 

Transmission 

Distribution and Other Plant 

Fuel Exploration and Development 


Total 


890/SEC DOCKET 


SOUTHWESTERN ELECTRIC POWER COMPANY 
P.O. Box 21106 
Shreveport, Louisiana 71156 


(70-6089) 


NOTICE OF PROPOSED CAPITAL CONTRIBUTIONS 
FROM HOLDING COMPANY TO EACH OF TWO 
SUBSIDIARIES 


NOTICE IS HEREBY GIVEN that Central and South 
West Corporation (‘‘CSW’’), a registered holding 
company and two of its subsidiary electric utility 
operating companies, Central Power and Light 
Company (‘‘CP&L’’), and Southwestern Electric 
Power Company (‘‘SWEPCO’’), have filed an 
application-declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(‘‘Act’’) designating Sections 6(a), 7, 9, 10 and 12(b) 
of the Act and Rules 43 and 45 promulgated there- 
under as applicable to the following proposed 
transaction. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed transaction. 


CSW proposes to make capital contributions to two of 
its wholly owned subsidiaries, CP&L and SWEPCO, in 
the following amounts: 


CP&L $10,000,000 
SWEPCO 15,000,000 
$25,000,000 


It is stated that the full amount of the capital con- 
tribution to each subsidiary will be added to each 
subsidiary’s common stock stated capital account and 
will be used together with other funds towards its 1978 
construction and fuel exploration and development 
expenditures. The estimated amounts of such 
expenditures are as follows: 


CP&L SWEPCO 
$214,321,000 $ 68,336,000 
44,536,000 11,529,900 
22,882,000 22,170,000 
8,192,000 7,593,000 


$289,931,000 $109,628,900 
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It is stated that the funds generated from the capital 
contributions will be utilized to pay the cost of 
facilities which would be needed to provide service to 
the customers of the company involved even if such 
company were not part of the CSW System. It is stated 
that no expenditures will be made by CP&L or 
SWEPCO for the construction or acquisition of any 
facility not so necessary prior to the time that all funds 
covered by this application-declaration have been 
expended. 


CSW states that it proposes to finance the capital con- 
tributions through the issuance and sale of its 
commercial paper in the aggregate principal amount of 
$25,000,000, in the manner described in HCAR No. 
19829. 


It is stated that the fees and expenses to be incurred in 
connection with the proposed transaction are 
estimated at $2,550 including $500 in legal fees. It is 
stated that no state commission and no _ federal 
commission, other than this Commission, has 
jurisdiction with respect to the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 16, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application-declaration which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants at 
the above-stated addresses and proof of service (by 
affidavit or, in the case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Ruie 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY AC7 OF 1935 
Release No. 20265/November 22, 1977 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 


(70-6065) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


Monongahela Power Company (“Monongahela”), a 
wholly-owned electric utility subsidiary company of 
Allegheny Power System, Inc., a registered holding 
company, has filled application and amendments 
thereto with this Commission pursuant to Sections 6 
and 7 of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rule 50 promulgated thereunder as 
applicable to the following proposed transaction. 


Monongahela proposes to issue up to $25,000,000 
aggregate principal amount of its First Mortgage 
Bonds (the ‘‘Bonds’’) in one or more series, each such 
series to have a term of not less than five years nor 
more than 30 years and to sell such bonds at 
competitive bidding for the best price obtainable but 
for a price to Monongahela of not less than 100% 
(unless Monongahela shall have authorized a lower 
percentage not less than 99%) nor more than 102% % 
of the principal amount thereof. 


The Bonds will be issued under and secured by the 
Indenture dated as of August 1, 1945, between 
Monongahela and City Bank Farmers Trust Company 
(suceeded by Citibank, N.A.), as Trustee, as heretofor 
supplemented and amended by a Supplemental 
Indenture to be dated December 1, 1977. 


Monongahela states that it is difficult to determine, 
under present bond market conditions, whether it 
would be more advantageous to Monongahela to sell 
bonds having a 30-year or some shorter term. 
Monongahela states that it desires to have available 
the necessary flexibility to adjust its financing 
program to developments in the market for long-term 
debt securities when and as they occur in order to 
obtain the best possible price and interest rate for its 
Bonds. Monongahela proposes, therefore, that 
Monongahela decide on the term and number of series 
of the Bonds at a later time, which may be before or 
after November 23, 1977, and notify prospective pur- 
chasing underwriters by telegraphic or other written 
notice of its decision, not less than 72 hours prior to 
the day the Bonds are to be offered. 
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It is proposed that the Bonds will be redeemable at 
any. time at the option of Monongahela, except that 
prior to December 1, 1982, the Bonds shall not be 
redeemable directly or indirectly, at the regular 
redemption price, described in the Indenture, with, or 
in anticipation of, monies borrowed at an interest cost 
to Monongahela of less than the cost of money to 
Monongahela in respect of such Bonds. 


Monongahela proposes to publicly invite sealed 
written proposals for the Bonds at least 6 days prior to 
entering into any contract or agreement for the 
issuance and sale of the Bonds. It is expected that bids 
will be submitted for the Bonds on or as soon after 
December 1, 1977, as market conditions appear to 
Monongahela to be appropriate. It is expected that the 
successful bidder will make a public offering of the 
Bonds. 


Monongahela proposes to use the proceeds from the 
sale of the Bonds, together with other funds of the 
Company, to pay or prepay short-term debt, to finance 
its construction program which, as of September 30, 
1977 was expected to have expenditures aggregating 
$173,000,000 for 1977 and 1978, and to reimburse its 
treasury for the payment at maturity of $7,000,000 of 
Monongahela’s 3% First Mortgage Bonds on 
September 1, 1977. Monongahela expects that approx- 
imately $44,000,000 of short-term debt will be 
outstanding at the time of issuance of the Bonds. 


The fees and expenses to be incurred in connection 
with this transaction are estimated at $128,638, 
including legal fees of $20,000 and accountants fees of 
$25,000. The fee of counsel for the purchaser is esti- 
mated at $17,000 and is to be paid by the successful 
bidders. The Public Utility Commission of Ohio has 
authorized the proposed transaction. It is further 
stated that no other state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20128), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisified and that no 
adverse findings are necessary; and that it is appropri- 
ate in the public interest and in the interest of 
investors and consumers that said application, as 
amended, be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, permitted to become 
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effective forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20266/November 22, 1977 


In the Matter of 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 


(70-6064) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


The Potomac Edison Company (‘‘Potomac’’), a 
wholly-owned electric utility subsidiary company of 
Allegheny Power System, Inc., a registered holding 
company, has filed an application and amendments 
thereto with this Commission pursuant to Sections 6 
and 7 of the Public Utiiity Holding Company Act of 
1935 (‘‘Act’’) and Rule 50 promulgated thereunder as 
applicable to the following proposed transaction. 


Potomac proposes to issue up to $25,000,000 
aggregate principal amount of its First Mortgage 
Bonds (the ‘‘Bonds’’) in one or more series, each such 
series to have a term of not less than five years nor 
more than 30 years and to sell such bonds at 
competitive bidding for the best price obtainable but 
for a price to Potomac of not less than 100% (unless 
Potomac shall have authorized a lower percentage not 
less than 99%) nor more than 102%4% of the principal 
amount thereof. 


The Bonds will be issued under and secured by the 
Indenture dated as of October 1, 1944, between 
Potomac and Chemical Bank and Thomas J. Foley, as 
Trustee, as heretofore supplemented and amended 
and as to be further supplemented and amended by a 
Supplemental Indenture to be dated December 1, 
1977. 


Potomac states that it is difficult to determine, under 
present bond market conditions, whether it would be 
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more advantageous to Potomac to sell bonds having a 
30-year or some shorter term. Potomac states that it 
desires to have available the necessary flexibility to 
adjust its financing program to developments in the 
market for long-term debt securities when and as they 
occur in order to obtain the best possible price and 
interest rate for its Bonds. Potomac proposes, 
therefore, that Potomac decide on the term and 
number of series of the Bonds at a later time, which 
may be before or after November 23, 1977, and notify 
prospective purchasing underwriters by telegraphic or 
other written notice of its decision, not less than 72 
hours prior to the day the Bonds are to be offered. 


It is proposed that the Bonds will be redeemable at 
any time at the option of Potomac, except that prior to 
December 1, 1982, the Bonds shall not be redeemable 
directly or indirectly, at the regular redemption price, 
described in the Indenture, with, or in anticipation of, 
monies borrowed at an interest cost to Potomac of less 
than the cost of money to Potomac in respect of such 
Bonds. 


Potomac proposes to publicly invite sealed written pro- 
posals for the Bonds at least 6 days prior to entering 
into any contract or agreement for the issuance and 
sale of the Bonds. It is expected that bids will be 
submitted for the Bonds on or as soon after December 
1, 1977, as market conditions appear to Potomac to be 
appropriate. It is expected that the successful bidder 
will make a public offering of the Bonds. 


Potomac proposes to use the proceeds from the sale of 
the Bonds to pay or prepay short-term debt, to finance 
its construction program which, as of September 30, 
1977, was expected to have gross expenditures aggre- 
gating $178,000,000 for 1977 and 1978, and to refund 
$5,500,000 of its 314% first mortgage bonds maturing 
December 1, 1977 and $4,000,000 of its 3-1/8% first 
mortgage bonds maturing January 1, 1978. Short-term 
debt outstanding at the time of issuance of the Bonds 
is estimated at approximately $35,000,000. 


The fees and expenses to be incurred in connection 
with this transaction are estimated at $139,138 
including legal fees of $20,000 and accountants fees of 
$26,000. The fee of counsel for the purchasers is 
estimated at $17,000 and is to be paid by the 
successful bidders. The State Corporation of Virginia 
and the Public Service Commission of Maryland have 
authorized the issuance and sale of the Bonds. It is 
further stated that no other state or federal 
commission, other than this Commission, has jurisdic- 
tion over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20128), and no 
hearing has been requested of or ordered by the 


Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that said application, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20267/November 22, 1977 


In the Matter of 


NEW ENGLAND POWER SERVICE COMPANY 
20 Turnpike Road 
Westborough, Massachusetts 01581 


(70-6079) 


NOTICE OF PROPOSED AGREEMENT CON- 
CERNING DEVELOPMENT AND LICENSING OF 
COMMUNICATIONS SYSTEM TECHNOLOGY 


NOTICE IS HEREBY GIVEN that New England Power 
Service Company (‘‘NEPSCO’’), a subsidiary service 
company of New England Electric System, a 
registered holding company, has filed an application 
and an amendment thereto with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (‘‘Act’’), designating Sections 9(a) and 10 of the 
Act as applicable to the proposed transaction. All 
interested persons are referred to the application, 
which is summarized below, for a complete statement 
of the proposed transaction. 


NEPSCO owns all rights and interests in certain 
technology (‘‘Technology’’) constituting a system for 
two way communication over electric power lines. The 
Technology is evidenced by patent applications, 
know-how and various other documentation and data, 
including an eight unit demonstration project on distri- 
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bution lines owned by NEPSCO’s associate companies, 
Massachusetts Electric Company and Granite State 
Electric Company. The Technology originated with 
and grew out of a research and development project 
conducted for NEPSCO by Arthur D. Little, Inc. 
(‘‘ADL’’), which project was directed toward 
developing improved load management techniques. 
The project was carried out under a series of contract 
between ADL and NEPSCO, each of which provided 
that any inventions resulting from the work would 
become the property of NEPSCO. Under the latest 
such contract, dated September 23, 1974, ADL agreed 
to absorb certain of the costs involved in the research 
and development work, and to conduct a search on 
behalf of NEPSCO for an appropriate third party 
interested in carrying the project forward to 
development on a commercial basis. NEPSCO agreed 
that in addition to the payments included in the 
contract for research and development work, it would 
pay to ADL 20% of any consideration which it should 
receive as payments from a third party, previously 
contacted for that purpose by ADL, for rights to make, 
use or sell products embodying the Technology. ADL 
contacted approximately 25 companies, following 
which NEPSCO disclosed the Technology to 
approximately 15 companies under confidential disclo- 
sure agreements. These efforts resulted in negoti- 
ations with 3 major manufacturers of electronic equip- 
ment, and ultimately in the execution of an agreement 
(‘‘Agreement’’) dated September 1, 1977, with 
Emerson Electric Co. (‘‘Emerson’’), a diversified 
electrical equipment manufacturer with principal 
offices in St. Louis, Missouri. The Agreement is 
subject to the approval of this Commission. 


The agreement provides, inter alia, that at Emerson’s 
election, NEPSCO will grant Emerson a worldwide, 
exclusive license to make, use and sell equipment 
embodying the Technology. Emerson’s right to elect to 
receive such license is exercisable within a period of 6 
months following installation on lines of associated 
companies of NEPSCO of a ‘‘second generation’’ 
demonstration of equipment embodying the Technol- 
ogy. Such demonstration will include 150 units to be 
designed and manufactured by Emerson on the basis 
of additional research, testing and engineering to be 
performed by Emerson, all at Emerson’s expense. 
Installation of the demonstration is to be completed no 
later than 36 months from September 1, 1977, 
although it is anticipated that it will be completed at a 
considerably earlier date. NEPSCO is to make avail- 
able certain personnel and facilities in connection with 
the development work, and to budget research and 
development funds for that purpose. 


In the event that Emerson elects to take a license, 
Emerson will, at its expense, carry the project forward 
through the design, manufacture and marketing on a 
commercial basis of products embodying the 
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Technology. The Agreement calls for payment by 
Emerson of $100,000 upon the execution of a license 
agreement, and a further $100,000 on the first 
anniversary date of the execution of such agreement, 
said payments to represent advances against royalties 
to be earned under the license agreement in excess of 
annual minimum royalties of $200,000 payable on the 
second anniversary of the license agreement and 
$300,000 on each succeeding anniversary. These 
minimum royalties are subject to reduction under 
certain circumstances. Earned royalties are payable to 
NEPSCO on sales of royalty products as follows: 3% 
on sales in any year of up to $10,000,000; 2%2% on 
sales in any year from $10,000,000 to $40,000,000; and 
1%% on sales in any year above $40,000,000. Such 
sales do not include sales to NEPSCO or any of its 
associate companies, which are expressly non-royalty 
bearing. The Agreement also provides that in consid- 
eration of various undertakings by NEPSCO, including 
an undertaking for the placement of an initial order for 
equipment in an amount of at least $100,000, the price 
to be charged by Emerson to NEPSCO or any associate 
company of NEPSCO for products embodying the 
Technology shall be 10% less than the f.o.b. factory 
price quoted by Emerson for comparable quantities of 
equipment on orders placed by others within 12 
months of the purchase order of NEPSCO or its 
associate company. 


It is stated that NEPSCO’s costs to date relating to the 
Technology total approximately $1,200,000. These 
costs consist of payments to ADL for research and 
development, as well as related costs of NEPSCO for 
work performed in collaboraion with ADL, including 
work related to the small demonstration project. These 
costs have, in turn, been reimbursed to NEPSCO by 
its associate companies on an allocated basis as 
expenses for research and development. Since the 
research and development work connected with the 
Technology, as well as the Technology itself, largely 
relates to the distribution function, the costs were 
allocated principally to the retail operating companies 
of the NEES system. Allocation of the $1,2000,000 of 
costs was as follows: Massachusetts Electric 
Company, $797,000 (64%); The Narragansett Electric 
Company, $274,000 (22%); Granite State Electric 
Company, $26,000 (2%); and New England Power 
Company, $149,000 (12%). 


To the extent that NEPSCO should receive payments 
under the Agreement, it is proposed that disposition of 
the proceeds of such payments be made on a basis 
which takes into consideration the prior allocation of 
costs related to the project among NEPSCO’s associate 


companies. It is stated that NEPSCO consents to a } 
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reservation of jurisdiction by this Commission with 
respect to the disposition of such proceeds as may be 


@ received by NEPSCO. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$21,480, including counsel fees of $9,200 and incidental 
services performed at actual cost by NEPSCO of 
$10,000. It is stated that no state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 16, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application, as amended, which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicant at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application, 
as amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20268/November 23, 1977 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
P.O. Box 201 
Tulsa, Oklahoma 74102 


TRANSOK PIPE LINE COMPANY 
P.O. Box 3008 
Tulsa, Oklahoma 74101 


(70-5736) 


NOTICE OF PROPOSED TRANSFER OF FUEL EX- 
PLORATION AND DEVELOPMENT INTERESTS 
FROM SUBSIDIARY PIPELINE COMPANY AND OF 
REQUEST TO EXTEND EXISTING FUEL EXPLOR- 
ATION AND DEVELOPMENT AUTHORIZATION 


NOTICE IS HEREBY GIVEN that Public Service 
Company of Oklahoma (‘‘PSO’’), an electric utility 
subsidiary of Central and South West Corporation 
(‘“‘CSW’’), aregistered holding company, and Transok 
Pipe Line Company (‘‘Transok’’), a subsidiary pipeline 
company of PSO, have filed post-effective amend- 
ments to the application-declaration previously filed 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act’’), designating 
Sections 6(a), 7, 9, 10 and 12(b) of the Act as 
applicable to the proposed transactions. All interested 
persons are referred to the application-declaration, as 
further amended by said post-effective amendments, 
which is summarized below, for a complete statement 
of the proposed transactions. 


PSO and Transok state that in previous orders herein 
(HCAR Nos. 19572 and 20035), they have been 
authorized to acquire various interests related to fuel 
exploration and development programs through 
December 31, 1977. The following table summarizes 
the interests acquired by each participant through 
June 30, 1977. 
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Oil and Gas 

















Net Estimated Cumulative 
Expenditures Acres Reserves Production 
PSO $ 9,237,975 185,717 523,530 Bbls. 31,269 Bbls. 
1,067,000 Mcf. 70,182 Mcf. 
Transok 29,411,641 195,376 1,147,097 Bbls. 247,754 Bbls. 
32,158,000 Mcf. 5,850,653 Mcf. 
Total $38,649,616 381,093 1,670,627 Bbls. 279,023 Bbls. 
33,225,000 Mcf. 5,920,835 Mcf. 
Coal 
Net Estimated Cumulative 
Expenditures Acres Reserves Production 
PSO/Ash 
Creek $ 9,009,241 6,829 23,600,000 tons -—- 
Lignite 
Net Cumulative 
Expenditures Acres Production 
PSO $ 1,376,865 23,885* -— 
Uranium 
Net Estimated Cumulative 
Expenditures Acres Reserves Production 
PSO $ 2,862,083 53,253 Undetermined —- 


PSO’s lignite interests are all part of projects under- 
taken on a joint basis by PSO and the other operating 
utility subsidiaries of CSW. PSO is also a participant 
in a fuel exploration and development program with 
Saga Petroleum U.S.A. (‘‘Saga’’) in Mississippi 
(HCAR No. 19090). 


PSO states that it now proposes to consolidate all of its 
oil and gas exploration and development interests in 
its own name, transferring to its direct ownership 
those which are now held by Transok. PSO states that 
all future base-load generation being added by it are 
to be fueled by fuels other than oil and gas and that it 
will not initiate new petroleum exploration and 
development ventures in states other than those in 
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which it is currently involved, though it does plan to 
continue its present programs as long as they remain 
promising as a supplemental source of fuel for existing 
generation units. PSO states that a consolidation of 
ownership of such interests in PSO will facilitate the 
financing of future oil and gas development since 
Transok’s first mortgage indenture severely restricts 
Transok’s financing by prohibiting it from (i) incurring 
long-term debt other than first mortgage bonds (which 
Transok lacks property additions to issue) as debt to 
PSO or (ii) acquiring securities (including interests in 
partnerships, corporations or mineral leaseholds 
constituting securities) except with funds loaned by 
PSO. This in effect puts on PSO the burden of 
financing Transok’s fuel exploration and development, 
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while preventing PSO from utilizing the interests 
acquired by Transok as collateral for such financings. 


PSO states that the programs to be transferred from 
Transok to it include the following: 1) a Substitute 
Exploration Agreement for oil and gas between 
Transok and Ladd Petroleum Company, dated March 
1, 1975, pursuant to which Transok owned, at June 30, 
1977, interests in various leaseholds aggregating 30,869 
net acres in the Anadarko Basin in western 
Oklahoma; 2) an Area of Interest Agreement, for oil 
and gas exploration and development, effective 
January 1, 1975 between Phillips Petroleum Company 
and Transok pursuant to which Transok owned 
leasehold interests totaling 57,510 acres as of June 30, 
1977; 3) oil and gas leasehold interests aggregating 
80,807 net acres in Oklahoma acquired by Transok 
under an agreement, now terminated, with Western 
Diversified Industries (‘‘WDI’’). Transok took over all 
the interests acquired under the agreement, except for 
a5% overriding royalty interest in WDI and has since 
further acquired directly 49,475 net acres as of June 
30, 1977; 4) a total of 57,522 net acres of leasehold 
interests acquired directly by Transok as of June 30, 
1977 which are not presently subject to exploration 
and development agreements with other parties. It is 
stated that all gas produced under these or any other 
programs transferred to or undertaken by PSO would 
continue to be transported by Transok. Transok’s 
interest would be transferred to PSO at their net cost 
on Transok’s books, which amounted to $11,930,247 at 
June 30, 1977, and is expected to approximate 
$14,100,000 at November 1, 1977. In consideration for 
such transfer PSO will discharge Transok from an 
equivalent aggregate principal amount of Transok’s 
indebtedness to PSO, which was $8,749,280 at June 
30, 1977, and is expected to amount to approximately 
$8,750,000 at November 1, 1977, and, if and to the 
extent the cost of the interests exceeds outstanding in- 
debtedness, will pay cash to Transok in the amount of 
such excess. Any such cash will be applied by Transok 
towards its construction program, estimated at 
$2,186,000 for the last three months of 1977 and 
$18,073,000 for 1978. 


PSO states that it’s 1978 fuel exploration and 
development budget for the projects for which author- 
ization is requested herein is $24,204,000, including 
$16,983,000 for gas and oil exploration and 
development and $7,221,000 for the lignite, coal and 
uranium activities. Of the $7,221,000, it is estimated 
that $2,105,000 will be spent on the Texas lignite 
prospects, $2,980,000 on coal exploration in prospects 
other than Ash Creek’s and $2,135,000 for uranium 
exploration and development. Of the $16,983,000, it is 
estimated that about $7,063,000 will be spent under 
the Ladd Agreement, $2,873,000 under the Phillips 
Agreement and $7,047,000 in the programs not 
presently subject to exploration and development 


agreements with other parties. PSO states that it 
therefore herein requests that the authorization to 
acquire interests in fuel exploration and development 
programs previously granted to it be extended through 
December 31, 1978 to the extent of the additional 
$24,204,000 budgeted estimated expenditures. The 
type and form of the activities for which the extended 
authorization is requested are indentical to those 
contained in the earlier orders (HCAR Nos. 19572 and 
20035). 


It is stated that the fees and expenses to be incurred in 
connection with the proposed transactions are 
estimated at $1,000. It is stated that no state 


‘commission and no federal commission, other than 


this Commission, has jurisdiction with respect to the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 19, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendments to the appli- 
cation-declaration which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicants-declarants at the above- 
stated addresses, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as amended by said post-ef- 
fective amendments or as it may be further amended, 
may be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20269/November 23, 1977 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


COLUMBIA GAS OF NEW YORK, INC. 
Columbus, Ohio 


(70-5991) 


ORDER RELEASING JURISDICTION 


By orders dated April 22, 1977 and October 17, 1977 
(HCAR Nos. 19996 and 20219) this Commission 
authorized eleven wholly owned subsidiaries of The 
Columbia Gas System, Inc. (‘‘Columbia’’), a 
registered holding company, to issue and sell 
Installment Notes to Columbia. Jurisdiction was 
reserved over the issuance of $800,000 of Installment 
Notes by Columbia Gas of New York, Inc. (‘‘Columbia 
of New York’’) pending completion of the record with 
respect to that transaction. That record hes now been 
completed. 


The Installment Notes will be nonregistered and dated 
the date of their issue. The principal amounts will be 
due in twenty equal annual installments on March 31st 
of each of the years 1979 to 1998, inclusive. Interest on 
all notes will accrue from the date of issuance and is to 
be paid semi-annually on the unpaid principal thereof 
until fully paid. The interest rate will be the actual cost 
of money to Columbia with respect to its last sale of 
debentures or preferred stock prior to the issuance of 
the Installment Notes, decreased by an amount 
necessary in order that the interest rate be a multiple 
of 1/10 of 1%. The proceeds of these transactions will 
be used by Columbia of New York in connection with 
its construction and gas supply programs. 


The New York Public Service Commission has 
authorized the issuance and sale of Installment Notes 
by Columbia of New York. No other state commission 
and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transaction. 


IT IS ORDERED that the jurisdiction reserved in the 
orders of Aprill 22, 1977 and October 17, 1977 over the 
issuance of Installment Notes by Columbia of New 
York be, and it hereby is, released effective forthwith, 
and that the transaction may be consummated subject 
to the provisions of Rule 24 promulgated under the 
Act. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20270/November 23, 1977 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronn Street 
New Orleans, Louisiana 70112 


MIDDLE SOUTH ENERGY, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6051) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK BY A SUBSIDIARY TO ITS 
PARENT HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Middle South Utili- 
ties, Inc. (‘‘Middle South’’), a registered holding 
company, and a wholly owned subsidiary, Middle 
South Energy, Inc. (‘‘MSEI’’), have filed an 
application-declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(‘‘Act’’), designating Sections 6(a), 7, 9(a), 10 and 
12(f) of the Act and Rule 43 promulgated thereunder 
as applicable to the proposed transaction. All inter- 
ested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


MSEI proposes to issue and sell to Middle South, from 
time to time through December 31, 1978, up to 75,000 
shares of its authorized but unissued no-par common 
stock at a price of $1,000 per share for an aggregate 
cash purchase price of $75,000,000. MSE! will use the 
proceeds of such sales to finance construction of the 
Grand Gulf Nuclear Electric Station project (‘‘Grand 
Gulf Project’’), a two unit nuclear fired electric gen- 
erating facility presently under construction near 
Vicksburg, Mississippi. The sales of common stock 
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will be timed to coincide with MSEIl’s cash needs, 
which are primarily determined by the nature and 
pace of construction work on the Grand Gulf Project. It 
is stated that each sale will be reported to the 
Commission by a certificate filed pursuant to Rule 24. 


As of August 31, 1977, MSEI had issued 183,500 
shares of its common stock to Middle South for an 
aggregate cash consideration of $183,500,000. MSEI 
has also received Commission authorization, by orders 
dated December 30, 1976, and October 12, 1977 
(HCAR Nos. 19836 and 20209), to issue and sell an 
additional 45,000 shares of its common stock to Middle 
South through December 31, 1977. To the extent that 
funds are required from external sources to acquire 
the common stock Middle South will obtain such funds 
through the issuance and sale of its unsecured short- 
term promissory notes issued under a revolving credit 
agreement dated as of June 30, 1977, as authorized by 
the Commision’s order dated June 15, 1977 (HCAR 
No. 20074). 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at $7,000, 
including legal fees of $5,000. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 19, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as filed or as it may be amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 


r | é ments thereof. 
S 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20271/November 23, 1977 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 
Corpus Christi, Texas 78403 


(70-5769) 


NOTICE OF REQUEST FOR EXTENSION OF 
AUTHORIZATION TO CONDUCT FUEL EXPLORA- 
TION AND DEVELOPMENT PROGRAMS. 


NOTICE IS HEREBY GIVEN that Central Power and 
Light Company, (‘‘CP&L’’), an electric utility 
subsidiary of Central and South West Corporation 
(‘“‘CSW’’), a registered holding company, has filed a 
post-effective amendment to the application pre- 
viously filed with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Sections 9(a) and 10 of the Act as appli- 
cable to the proposed transaction. All interested 
persons are referred to the application, as amended by 
said post-effective amendment, which is summarized 
below, for a complete statement of the proposed trans- 
action. 


CP&L was authorized in previous orders to acquire 
interests relating to fuel exploration and development 
activities through December 31, 1977 (HCAR Nos. 
19503, 20036). CP&L states that it seeks to extend that 
authorization through December 31, 1978 and that it 
has budgeted $8,192,000 from January 1, 1978 
through December 31, 1978 for such fuel exploration 
and development activities. Approximately $3,036,000 
of this amount represents expenditures for gas and oul 
ventures to be conducted in South Texan and 
$5,156,000 represents expenditures for coal, lignite 
and uranium reserves, all of which will be conducted 
in joint ventures with other CSW System operating 
utility subsidiaries. 
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CP&L states that its oil and gas activities through 
June 30, 1977 have been restricted to its South Texas 
service area and that through June 30, 1977 it had 
acquired 15,613 net leasehold acres containing 
estimated proven reserves of 5,524,000 Mcf of gas and 
169,007 Bbis of oil. Expenditures for that period 
totalled approximately $5,841,061, of which$3,765,173 
were expended in connection with the ‘‘Haas-McNeil- 
Wilson venture’’, an Exploration Agreement entered 
into in 1975. CP&L states that approximately 
$3,000,000 of the 1978 budget is for this program. 


CP&L states that through 1977 it will have spent 
approximately $2,200,000 to acquire lignite leasehold 
interests in four prospects in East Texas, all of which 
are being acquired through joint ventures with the 
other CSW operating companies. A total of 79,617 net 
acres had been leased in these prospects through June 
30, 1977, in which CP&L had a 30% undivided interest 
as tenant in common. Most of these expenditures and 
acquisitions were in ventures in Harrison, Walker and 
Grimes Counties, Texas and these are also expected to 
see the most activity in 1978. CP&L states that the lig- 
nite acquisitions are to provide fuel for a series of 
projected generating plants to be owned jointly by the 
four CSW operating companies, scheduled for the 
period from 1985 to 1995. CP&L states that it has not 
conducted any coal or uranium exploration and devel- 
opment to date. 


CP&L states that the types of activities for which 
authorization is sought in 1978 include acquisition of 
leasehold interests and surface titles, disposition of 
interests not deemed attractive or appropriate to 
CP&L’s needs, geological evaluation and testing, 
drilling of exploratory and development wells, 
operation of wells, acquisition and operation of 
gathering facilities in connection with gas and oil wells 
in which CP&L has a participation, arrangement for 
necessary treatment or processing and incidental sales 
of products or by-products where no use can feasibly 
be made of them by CP&L. Activities may be entered 
into through joint ventures, partnerships or other 
common enterprises, and may involve farm-ins, farm- 
outs, bottom-hole or dry-hole contributions and other 
transactions of the sort customarily engaged in during 
acquisition, exploration and development of leasehold 
properties. CP&L further states that it does not expect 
to initiate significant new fuel exploration and 
development ventures, though it does plan to continue 
its present programs so long as they remain promising 
as a supplemental source of fuel for existing 
generating units. 


It is stated that no state commission and no federal 
commission, other than this Commission, has jurisdic- 
tion over the proposed transaction. It is stated that the 
fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $500. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later that December 19, 1977, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
post-effective amendment to the application which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: Sec- 
retary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the appli- 
cant at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by certi- 
ficate) should be filed with the request. At any time 
after said date, the application, as amended by said 
post-effective amendment or as it may be further 
amended, may be granted as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 





For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20272/November 23, 1977 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 44308 


(70-6068) 


ORDER AUTHORIZING PROPOSED ISSUANCE AND 
SALE OF COMMON STOCK AT COMPETITIVE 
BIDDING 


Ohio Edison Company (‘‘Ohio Edison’’), a registered 
holding company and a public utility company, has 
filed a declaration and amendments thereto with this ¢ 
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Commission pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’) 
and Rule 50 promulgated thereunder regarding the 
following proposed transaction. 


Ohio Edison proposed to issue and sell up to 6,000,000 
shares of its authorized but unissued Common Stock, 
par value $9 per share (‘‘Additional Common Stock’’), 
and to sell the same to underwriters, at competitive 
bidding. Ohio Edison states that the reason for the 
proposed issue is to enable Ohio Edison to continue its 
ongoing construction program and to repay unsecured 
short-term debt estimated to aggregate $45,000,000 at 
the time of the issuance of the Additional Common 
Stock. Ohio Edison estimates its construction expendi- 
tures for 1977 at $351,013,000. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$185,000, including legal fees of $25,000 and printing 
costs of $60,000. Fees of counsel for the underwriters, 
to be paid by the successful bidder, are estimated at 
$17,500. 


The issuance and sale of the Additional Common Stock 
has been approved by the Public Service Commission 
of Ohio. No other state commission and no federal 
commission, other that this Commission, has jurisdic- 
tion over the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20216), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropri- 
ate in the public interest and in the interest of 
investors and consumers that said declaration, as 
amended, be permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20273/November 23, 1977 


In the Matter of 


WEST TEXAS UTILITIES COMPANY 
P.O. Box 841 
Abilene, Texas 79604 


(70-5962) 


NOTICE OF PROPOSED EXTENSION OF EXISTING 
AUTHORIZATION TO ENGAGE IN FUEL EXPLORA- 
TION AND DEVELOPMENT ACTIVITIES 


NOTICE IS HEREBY GIVEN that West Texas Utilities 
Company (‘‘WTU’’), an electric utility subsidiary of 
Central and South West Corporation (‘‘CSW’’), a 
registered holding company, has filed a post-effective 
amendment to its application previously filed with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Sections 
9(a) and 10 of the Act as applicable to the proposed 
transaction. All interested persons are referred to the 
application as further amended by said post-effective 
amendment, which is summarized below, for a com- 
plete statement of the proposed transaction. 


WTU states that, by order dated May 20, 1977 (HCAR 
No. 20034), the Commission authorized it to acquire, 
during 1977, interests relating to fuel exploration and 
development to the extent of a budgeted investment of 
$1,150,000. WTU herein requests to extend that 
authorization through December 31, 1978 to the extent 
of a budgeted expenditure of up to $1,753,000 between 
January 1, 1978 and December 31, 1978. 


WTU states that all of the 1978 budgeted amount 
represents expenditures for coal, lignite and uranium 
projects which will be conducted in joint ventures with 
the other CSW operating utility subsidiaries. WTU 
states that a preliminary estimate shows that $781,000 
of the budgeted amount will be applied to lignite 
projects already in progress, while $722,000 will be 
applied to other coal and lignite ventures and $250,000 
to uranium ventures. 


WTU states that, through December 31, 1977, it will 
have spent approximately $700,000 to acquire lignite 
leasehold interests in four prospects in East Texas, all 
of which are being acquired through joint ventures 
with the other Central and South West System 
operating companies. A total of 79,617 net acres had 
been leased in these prospects through June 30, 1977, 
in which it has a 10% undivided interest at tenant-in- 
common. Most of these expenditures and acquisition 
were ventures in Harrison, Walker and Grimes Coun- 
ties, Texas, and these are also expected to see the 
most activity in 1978. The lignite acquisitions are to 
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provide fuel for a series of projected generating plants 
to be owned jointly by the four CSW System operating 
companies, scheduled for the period from 1985 to 
1995. 


The types of activities for which the extended authori- 
zation is requested are the same as those previously 
authorized and will include acquisition of leasehold 
interests and surface titles, disposition of interests not 
deemed attractive or appropriate to WTU’s needs, 
geological evaluation and testing, drilling of 
exploratory and development wells, operation of wells, 
acquisition and operation of gathering facilities in con- 
nection with gas and oil wells in which WTU has a 
participation, arrangement for necessary treatment or 
processing and incidental sales of products or by- 
products where no use can feasibly be made of them 
by WTU. Activities may be entered into through joint 
ventures, partnerships or other common enterprises, 
and may involve farm-ins, farm-outs, bottom-hole or 
dry-hole contributions and other transactions of the 
sort customarily engaged in during acquisition, 
exploration and development of leasehold properties. 


WTU states that it does not expect to initiate signifi- 
cant new fuel exploration and development ventures, 
though it does plan to continue its present programs 
as long as they remain promising as a supplemental 
source of fuel for existing generating units. 


It is stated that no state commission and no federal 
commission, other than this Commission, has jurisdic- 
tion with respect to the proposed transaction. It is 
stated that the fees and expenses to be incurred in 
connection with the proposed transaction are 
estimated at $500. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 19, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment to the application 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicant at the above-stated address and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the application, as amended by 
said post-effective amendment or as it may be further 
amended, may be granted as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem appropriate. 
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Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 492/November 21, 1977 


The Securities and Exchange Commission has issued 
an order on an application by The British Petroleum 
Company, Limited, an English corporation (‘‘BP’’), 
and BP Pipelines Inc., a Delaware corporation (‘‘BP 
Pipelines’’), pursuant to Section 310 (b)(I)(ii) of the 
Trust Indenture Act of 1939 (the ‘‘Act’’) declaring that 
the trusteeships of Morgan Guaranty Trust Company 
of New York (‘‘Morgan Guaranty’’) under an 
indenture dated as of December 1, 1974, with 
Sohio/BP -Trans Alaska Pipeline Finance Inc. (which 
name has since been changed to Sohio/BP Alaska 
Pipeline Capital Inc.), which is qualified under the 
Act, and under a new indenture dated as of August 15, 
1977 with the City of Valdez, Alaska, which is not 
qualified under the Act, are not so likely to involve a 
material conflict of interest as to make it necessary in 
the public interest or for the protection of investors to 
disqualify Morgan Guaranty from acting as trustee 
under said qualified indenture. 





INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10014/November 17, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14184/November 17, 1977 

















INVESTMENT COMPANY ACT OF 1940 
Release No. 10015/November 17, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5884/November 17, 1977 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10016/November 18, 1977 


Administrative Proceeding File No. 3-5281 
In the Matter of 


THE VANGUARD GROUP, INC. 
P. O. Box 1100 
Valley Forge, Pennsylvania 


(812-4094) 


OPINION OF THE COMMISSION 


INVESTMENT COMPANY ACT EXEMP- 
TIVE PROCEEDINGS PRACTICE AND 
PROCEDURE 


Venue 

Place of Hearing 

Rule 6[b] of the Rules of Practice 
Administrative Law Judge’s Discretion 
Dissenting Investors 


Where the administrative law judge moved 
the situs of the hearing in an Investment 
Company Act exemptive proceeding from 
Washington to Philadelphia on the motion 
of an intervening shareholder who lived in 
Philadelphia and whose counsel practiced 
there, where the applicants and their coun- 
sel were in the Philadelphia area, and 
where all of the shareholders who asked for 
the hearing were also Philadelphians, held, 
affirmed, because the Commission’s Rules 
of Practice gave no specific guide to deci- 
sion, which meant that the administrative 
law judge did not exceed his discretion and 


Hearings in regulatory proceedings under 
the Public Utility Holding Company and 
Investment Company Acts are normally 
held in Washington. 


Parties 
Intervening Investors 
Rule 9 of the Rules of Practice 


Intervening shareholder who had _ been 
given broad leave to participate by the ad- 
ministrative law judge, which leave 
included the right to subpoena witnesses 
and documents, the right to examine and 
cross-examine, and the right to receive 
copies of stipulations, held, not entitled to 
party status. 


An _ intervening investor who wants to 
become a party must show that leave to be 
heard would be inadequate to protect his 
interests. 


Regulatory Proceedings 
Hearings 

Role of Commission’s Staff 
Investor Participation 
Public Interest 


Intervening investor’s contention that he 
was entitled to party status because he was 
resisting an application for exemptive relief 
under the Investment Company Act in 
which the staff had considered a hearing 
unnecessary and because after the 
Commission had ordered a hearing the staff 
indicated that it was taking no position on 
the merits, rejected. 


Once the Commission orders a hearing in a 
regulatory proceeding, the staff is under a 
duty to do all that it can to develop an ade- 
quate record. Its role is to protect the public 
interest. 


APPEARANCES: 


Fred Lowenschuss, of Fred Lowenschuss Associates, 


for Joseph Silberman, intervenor-participant. 





because no showing had been made that 
the burden his ruling imposed on the Com- 
mission’s staff was unduly onerous. 


Anne P. Jones, Sydney H. Mendelsohn, Gerald 
Osheroff, Arthur J. Brown, and Alan C. Porter, for the 
Commission’s Division of Investment Management. 
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Fred C. Aldridge, Jr., and Philip J. Fina, of Stradley, 
Ronon, Stevens & Young, for The Vanguard Group, 
Inc. 


The Vanguard group of investment companies applied 
for exemptions from various provisions of the Invest- 
ment Company Act and of our rules thereunder. 
Notice of the application was published, and this 
elicited communications from a number of share- 
holders requesting a hearing. We thereupon directed 
that a hearing be held.' Pursuant to our usual prac- 
tice in cases arising under the Public Utility Holding 
Company and Investment Company Acts, our order 
designated Washington as the place of hearing. 


A shareholder who wishes to participate in the pro- 
ceedings then moved to change their venue to Phila- 
delphia. His grounds were that: 


(A) He lives in Philadelphia. 


(B) His counsel practices in Philadelphia. 


(C) 
area. 


The applicant companies are in the Philadelphia 


(D) The companies are represented by a Philadelphia 
law firm. 


(E) All of the shareholders who asked for the hearing 
are Philadelphians. 


The administrative law judge granted the application. 
Our Division of Investment Management appeals. We 
affirm. 


The basis on which the motion for a change of venue 
was predicated does not appear unreasonable. More- 
over, our Rules of Practice give no specific guidance in 
such a situation.” Hence we conclude that the hearing 
officer did not exceed his discretion. 





"Investment Company Act Release No. 9927 (September 
13, 1977), 13 SEC Docket 92. 


Rule 6(b) of those rules says that: “The time and place 
for any hearing in a proceeding shall be fixed with due 
regard for the public interest and the convenience and 
necessity of the parties or their representatives.” 


The rule does not differentiate between regulatory and 
disciplinary proceedings. 
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True, his decision imposes a burden on the Division. 
At this early stage in the proceedings, however, we 

cannot find that burden so onerous as to require rever@) & 
sal. Nor is it clear that it outweighs the convenience \\ 
for the shareholder. The applicant does not object. 

Should the hearings prove protracted, the case may 

take on a different aspect. In that event the Division 

can apply to the administrative law judge for an order 

returning the cause to Washington. 


We agree with the Division that questions of general 
significance in the administration of the Public Utility i 
Holding Company and Investment Company Acts are 
presented. But we do not reach them. We limit our- 
selves to this case under our Rules of Practice as they 

now stand.° 


IV. 


The shareholder who obtained the change of venue 
that we have just affirmed seeks to become a party to 
the proceedings. Such applications are governed by 
Rule 9 of our Rules of Practice. It provides that: 


(i) ‘‘Any person may, at the discretion of 
the hearing officer, be given leave to be 
heard in any proceeding as to any matter 
affecting his interests.’’4 


(ii) ‘‘Leave to be heard . . . may include 
such rights of a party as the hearing officer 
may deem appropriate, except that oral 
argument before the Commission may be 
permitted only by the Commission upon 
written request therefor.’’> 


@0 


(iii) ‘‘[NJo person shall be admitted as a 
party . . . unless the Commission is satis- 
fied on the basis of the written application 





3The considerations raised by the Division’s briefs 
should, we think, be dealt with in a rulemaking context. 
The present Rules of Practice do not distinguish, for 
purposes of venue, between the different types of cases 
we have. No line is drawn between regulatory 
proceedings, on the one hand, and disciplinary 
proceedings, on the other hand. To the extent that the 
differences are significant, it appears desirable that 
such distinctions be made in our Rules of Practice. This 
would give our administrative law judges and the bar 
guidance in the area which they do not now have. 


“Rule 9(c). 


"Rule 9(d). 
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of such person . . . that his participation 
as a party will be in the public interest, and 
that leave to be heard . . . would be inad- 
equate for the protection of his interests.’’ 
(Emphasis added.)*® 


V. 


The intervenor’s own papers state that “The Hearing 
Examiner granted Mr. Silberman many .. . of the rights 
of a party, including the right to subpoena witnesses 
and documents, to present evidence and cross examine 
witnesses and to receive copies of stipulations entered 
into between the parties, with the right to object to any 
such stipulation. ...’’This gives the intervenor 
everything he needs to champion his cause effectively. 
Hence the required showing that “leave to be 
heard . . . would be inadequate” is lacking. 


Vi. 


The shareholder’s argument to the contrary revolved in 
large measure around his allegation that “It is not 
reasonably likely that . . . an adversary proceeding will 
be conducted by the Division of Investment 
Management, because said Division originally opposed 
any public hearing with regard to the pending 
Application . . . and it was only due to the request and 
insistence of Joseph Silberman that the Commission 
ordered public hearings to be held,” as well as his 
further allegation that “the Division of Investment 
Management has indicated that it will take no position 
with regard to said Application before the SEC.” For 
present purposes, we accept these allegations as true. 
But they are beside the point. 


Vil. 


Whether the staff thought it needed a hearing is now 
irrelevant. We have directed that a hearing be held. 
Hence the staff will be obligated to endeavor to develop 
an adequate record at that hearing and to see to it that 
the Commission has the materials that it needs in order 
to make an informed decision. 


That the staff has indicated that it has no position on 
the merits at this point does not prejudice the hearing. 
In matters of this sort it is not necessary for the staff to 
assume a position in advance. Its role is, at least in 
part, to explore the material questions of law and fact 
so as to further the objective of a decision which 





Rule 9(e). 


conforms to the Act’s policies and purposes. 
Accordingly, the staff often defers the formulation of 
its position until all the evidence is in. So the 
suggestion that the staff’s role in these proceedings is 
bound to be purely formal is without merit. The staff 
will be there to protect this public interest. 


Vill. 
An appropriate order will issue. 
By the Commission (Chairman WILLIAMS and 


Commissioners LOOMIS, EVANS, POLLACK and 
KARMEL). 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10016/November 18, 1977 


Admin. Proc. File No. 3-5281 
In the Matter of 


THE VANGUARD GROUP, INC. 
P.O. Box 1100 
Valley Forge, Pennsylvania 


(812-4094) 


ORDER AFFIRMING THE ADMINISTRATIVE LAW 
JUDGE’S INTERLOCUTORY RULING AND DENYING 
PARTICIPANT-INTERVENOR’S APPLICATION FOR 
PARTY STATUS 


On the basis of the Commission’s opinion of even date 
herewith, it is 


ORDERED that the administrative law judge’s ruling 
moving the venue of the hearings herein from 
Washington, D.C. to Philadelphia, Pennsylvania be, 
and it hereby is, affirmed; and it is further 


ORDERED that the application of Joseph Silberman for 
an order making him a party to these proceedings, 
pursuant to Rule 9(e) of the Commission’s Rules of 
Practice, be, and the same hereby is, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10017/November 18, 1977 


In the Matter of 


NUVEEN MUNICIPAL BOND FUND, INC. 
200 Park Avenue 
New York, New York 10017 


(812-4188) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 10(f) OF THE ACT EXEMPTING 
CERTAIN TRANSACTIONS FROM THE PROVISIONS 
OF SECTION 10(f). 


NOTICE IS HEREBY GIVEN that Nuveen Municipal 
Bond Fund, Inc., a Maryland corporation (the 
‘*Fund’’), filed an application on September 19, 1977, 
pursuant to Section 10(f) of the Investment Company 
Act of 1940, as amended (the ‘‘Act’’), for an order of 
the Commission exempting certain transactions of the 
Fund from the provisions of Section 10(f) of the Act so 
as to permit the Fund to purchase Municipal Bonds (as 
hereinafter defined) in public offerings in which an 
affiliate of the Fund’s investment adviser participates 
as a principal underwriter, subject to certain 
conditions specified in the application and as set forth 
below. All interested persons are referred to the 
application which is on file with the Commission for a 
statement of the representations made therein, which 
are summarized below. 


The Fund is a diversified open-end, management 
investment company and is registered under the Act. 
It filed a registration statement on Form N-8B-1 
pursuant to Section 8(b) of the Act on October 13, 
1976, and has commenced distribution of shares of 
common stock of the Fund pursuant to a registration 
statement under the Securities Act of 1933 which was 
declared effective on November 29, 1976. The Fund’s 
investment objective is to provide shareholders, 
through investment in a diversified and professionally 
managed portfolio of Municipal Bonds, as high a level 
of current income exempt from Federal income 
taxation as is consistent, in the view of the Fund’s 
management, with preservation of capital. In seeking 
this objective, the Fund proposes to invest at least 80% 
of its assets in a diversified portfolio of obligations 
issued by or on behalf of states, territories and posses- 
sions of the United States and the District of 
Columbia and their political subdivisions, agencies 
and instrumentalities, the interest of which is exempt 
from Federal income taxation (such obligations being 
referred to hereinafter as ‘‘Municipal Bonds’’). The 
Fund intends to qualify under Subchapter M of the 
internal Revenue Code of 1954, as amended, for tax 
treatment as a regulated investment company and to 
satisfy conditions which will enable it to designate dis- 
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tributions from the interest income generated by its 
investments in Municipal Bonds as ‘‘Exempt Interest 
Dividends.’’ However, the above percentage may be 
temporarily reduced from time to time for defensive 
purposes under adverse market conditions. The Fund 
also anticipates that from time to time it may invest a 
portion of its assets (not to exceed 20% of the Fund’s 
assets, except when made for defensive purposes) in 
temporary investments, the income from which may 
be subject to federal income taxation. 





The Fund and Nuveen Advisory Corp. (‘‘Adviser’’) are 
parties to an investment advisory agreement pursuant 
to which the adviser provides certain specified 
management services to the Fund in return for a set 
fee. The Adviser is registered as an investment 
adviser under the Investment Advisers act of 1940. All 
of the Adviser’s shares of capital stock are owned by 
John Nuveen & Co., Inc. (‘‘Nuveen’’), and all of the 
Adviser’s directors and officers are also officers of 
Nuveen. Accordingly, the Adviser and Nuveen are 
each an affiliated person of each other as that term is 
defined in Section 2(a)(3) of the Act. 


Nuveen conducts an investment banking and broker- 
age business specializing in the underwriting and dis- 
tribution of tax-exempt securities, including the under- 
writing and distribution of obligations of the United 
States government and its agencies. Through its 
Municipal Bond Department Nuveen participates as an 
underwriter in a substantial number of public offerings 
of Municipal Bonds and also acts as a broker and 
dealer in Municipal Bonds. Nuveen also acts as the 
principal underwriter of shares of the Fund’s common 
stock. The application states that the Adviser and 
Nuveen operate as separate entities, each having its 
own employees and maintaining separate offices, 
books and records. 





Three of the seven members of the Fund’s board of 
directors are affiliated persons of Nuveen, and there- 
fore ‘‘interested persons’’ of the Fund. The other four 
directors are not ‘‘interested persons’’ of the Fund. 


| 
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Section 10(f) of the Act, in pertinent part, provides 
that no registered investment company shall know- 
ingly purchase or acquire, during the existence of any 
underwriting or selling syndicate, ,any security a 
principal underwriter of which is an officer, director, 
investment adviser or employee of such investment 
company, or is a person of which any such officer, 
director, investment adviser or employee is an affili- 
ated person. That section further provides that the 
Commission, by rules or regulations upon its own 
motion or by order upon application, may exempt any 
transaction or classes or transactions from the 
restrictions contained therein to the extent such 
exemption is consistent with the protection of 
investors. 
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Pursuant to the rule-making authority granted by 
Section 10(f), the Commission adopted Rule 10f-3 in 
1958. The Rule provides that a purchase of securities 
by a registered investment company prohibited by 
Section 10(f) of the Act shall be exempt from the pro- 
visions of such Section if certain conditions are satis- 
fied. The Fund notes that Rule 10f-3 was designed for 
underwritten offerings of corporate equity and debt 
securities, whereas it intends to invest primarily in 
Municipal Bonds. The Fund asserts that underwritten 
offerings of Municipal Bonds are conducted under 
different terms and conditions that corporate under- 
writings and for several reasons do not fit within the 
framework of Rule 10f-3. For example, there is no 
registration requirement for Municipal Bonds under the 
Securities Act of 1933 as required by Section (a)(1) 
of Rule 10f-3. Therefore, the Fund will be precluded 
from being able to take advantage of the exemption 
afforded by the Rule and will be unable to purchase 
Municipal Bonds in public offerings in which Nuveen 
or any of its affiliates participates as a ‘‘principal 
underwriter’’, as such term is defined in Section 
2(a)(29) of the Act. 


It is the Fund’s contention, as stated in the 
application, that due to the special nature of the 
Municipal Bond market and its emphasis on distribu- 
tions through underwriting syndicates, the Fund must 
have access to the primary underwriting market in 
order to obtain best price and execution in the 
accumulation of portfolio securities. Because of the 
high degree of participation of Nuveen in these under- 
writings, the Fund believes that the prohibitions of 
Section 10(f) would, unless modified, prejudice the 
Fund by precluding access to a significant portion of 
the Municipal Bond market. The Fund states that 
although there may be a large secondary market in 
Municipal Bonds, this secondary market lacks the 
depth and liquidity of the corporate bond or money 
market and is more susceptible to sharp price fluctua- 
tions. 


In order for the Fund to participate in public offerings 
of Municipal Bonds in which Nuveen or any of its 
affiliates is a ‘‘principal underwriter, the Fund seeks 
an order of the Commission exempting its proposed 
future purchase of Municipal Bonds from Section 10(f) 
on the basis of the terms set forth below, which are 
discussed in the application. These terms are based 
upon Rule 10f-3 appropriately revised for the purposes 
of the requested exemptive order to reflect the special 
nature of the Municipal Bond market. 


Terms Of The Proposed Order 
The exemptive order sought by the Fund would be 


subject to the following conditions (paragraph refer- 
ences are keyed to the text of Rule 10f-3): 


(a) The securities to be purchased shall be: 


(1) Part of an issue of Municipal Bonds, 
the interest on which is exempt from 
Federal income tax, which is being offered 
to the public; 


(2) Purchased at not more than the public 
offering price prior to the end of the first 
full business day after the first date on 
which the issue is offered to the public; 


(3) Offered pursuant to an underwriting 
agreement under which the underwriters 
are committed to purchase all of the 
Municipal Bonds being offered, if the 
underwriters purchase any thereof; 


(4) Acquired pursuant to an order (which 
may be conditional) placed by the Fund 
with an underwriter prior to the first date 
on which the issue is offered to the public; 


(5) Purchased in an unsolicited transac- 
tion originating with the Fund or its invest- 
ment adviser; and 


(6) Purchased in transactions for which 
records are maintained setting forth the 
reasons for the purchase and for the sale, if 
any, of any portfolio securities related to 
the transaction, which records shall be 
available for inspection by the Commission. 


(b) The gross commission, spread or profit to the 
principal underwriters shall not exceed 2.5 percent of 
the principal amount of the issue. 


(c) On the date of purchase the issue shall have 
receive an investment grade rating from Standard & 
Poor’s Corporation or Moody’s Investors Service, Inc.; 
provided, however, if the issuer of the securities to be 
purchased, or the entity supplying the revenues from 
which the issue is to be paid, shall have been in con- 
tinuous operation for less than three years, including 
the operations of any predecessor, then on the date of 
purchase the issue shall have received a rating of ‘‘A’’ 
or better from Standard & Poor’s Corporation or 
Moody’s Investors Service, Inc. 


(d) The principal amount of Municipal Bonds to be 
purchased by the Fund or by the Fund and any other 
investment companies having the same investment 
adviser, shall not exceed 3 percent of the principal 
amount of the issue being underwritten or $500,000 in 
principal amount, whichever is greater, but in no 
event greater than 10% of the principal amount of the 
issue. 
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(e) The consideration to be paid by the Fund in pur- 
chasing the Municipal Bonds being offered shall not 
exceed 3 percent of the total assets of the Fund; pro- 
vided, that if such consideration shall exceed 
$1,000,000, it shall not exceed 2 percent of the Fund’s 
total assets. 


(f) The exemptive order shall not be construed to 
permit transactions with any affiliated person or 
principal underwriter of the Fund or any affiliated 
person thereof (including purchases from syndicate 
managers designated as group sales or otherwise allo- 
cated to the account of such affiliated person or princi- 
pal underwriter) which would otherwise be prohibited 
by Section 17 of the Investment Company Act of 1940; 
the Fund having represented that it will keep its non- 
interested directors completely informed, and fully 
aware, of the available alternatives with respect to 
recapture of the costs of portfolio transactions and 
having undertaken to take such steps as may 
be necessary to seek to implement any such recapture, 
including the filing of applications for exemptions 
under the Investment Company Act of 1940, if the 
non-interested directors should determine that recap- 
ture is in the best interest of the Fund or if otherwise 
required by developments in the law. 


(g) The purchase of the securities being offered shall 
have been authorized or approved by a resolution of 
the board of directors of the Fund, or of a committee 
composed of at least three members of such board (a 
majority of which must be noninterested persons of 
the Fund), which resolution shall state that in the 
judgment of the board or committee, the purchase of 
securities proposed will meet all the requirements of 
paragraphs (a) through (f) of this exemptive order and 
which authorization or approval shall have been 
supported by the vote (by a meeting or by written con- 
sent given without a meeting) of not less than a 
majority of the members of the board of directors or of 
the committee who were not interested persons of the 
Fund. 


(h) The Fund shall set forth all transactions con- 
ducted pursuant to the exemptive order in its quarterly 
reports filed with the Securities and Exchange Com- 
mission on Form N-1Q. In addition, information as to 
such transactions shall be contained in the notes to the 
Fund’s published financial statements. 


(i) The officers and directors of the Fund and its 
investment adviser assume the burden of establishing 
that each transaction made pursuant to the exemptive 
order is consistent with the purpose of such order to 
prevent the selection of the Fund’s portfolio securities 
in the interest of such affiliated persons or in the 
interest of underwriters, brokers or dealers, rather 
than in the interest of the Fund’s security holders. 
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The Fund states that, as set forth in Investment Com- 
pany Act Release No. 2797 (December 2, 1958), the 
conditions to the exemption from Section 10(f) con- 
tained in Rule 10f-3 are designed to permit purchases 
without an exemptive order where the circumstances 
are such as to make it unlikely that the purchase will 
be inconsistent with the protection of investors. The 
Fund contends in its application that the exemption 
sought from the prohibitions of Section 10(f) is 
consistent with the protection of investors. The Fund 
further contends that the terms of the exemption 
sought in the application attempt to incorporate the 
substantive provisions of Rule 10f-3 into a framework 
taking into account the realities of Municipal Bond 
underwritings so as to permit effective use of the 
exemption and at the same time making it unlikely 
that a purchase thereunder will be inconsistent with 
the protection of investors. 








NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 13, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon the 
Fund at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date, unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notice and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 





For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 




















INVESTMENT COMPANY ACT OF 1940 
Release No. 10018/November 18, 1977 


In the Matter of 


TEMPLETON GROWTH FUND, LTD. 
155 University Avenue 
Toronto, Ontario M5H 3B7 


and 


SECURITIES FUND INVESTORS, INC. 
50 North Franklin Turnpike 
Hohokus, New Jersey 07423 


(812-4148) 


ORDER GRANTING AN APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN EXEMP- 
TION FROM SECTION 22(d) OF THE ACT AND PUR- 
SUANT TO SECTION 11(a) TO PERMIT AN OFFER 
OF EXCHANGE 


Templeton Growth Fund, Ltd. (the ‘‘Fund’’), a 
Canadian mutual fund corporation, registered as an 
open-end, diversified, management investment com- 
pany under the Investment Company Act of 1940 
(‘‘Act’’), and Securities Fund Investors, Inc., the prin- 
cipal underwriter for the Fund (collectively the ‘‘Appli- 
cants”), filed an application on June 20, 1977, for an 
order of the Commission (1) pursuant to Section 11(a) 
of the Act to permit the Fund to offer its common 
shares for shares of The Reserve Fund, Inc., upon 
payment of a $5.00 exchange fee and (2) pursuant to 
Section 6(c) of the Act to exempt Applicants from the 
provisions of Section 22(d) of the Act and the rules 
thereunder to the extent necessary to permit such an 
offer of exchange. 


On October 18, 1977, a notice (Investment Company 
Act Release No. 9962) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed and the Commis- 
sion has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11(a) of the Act, 
that the proposed offer of exchange be approved. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the request for exemption from Section 


22(d) of the Act to the extent requested be, and hereby 
is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10019/November 18, 1977 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


and 


MASSMUTUAL CORPORATE INVESTORS, INC. 
1295 State Street 
Springfield, Massachusetts 01111 


(812-4158) 


ORDER PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER. 


Massachusetts Mutual Life Insurance Company (‘‘In- 
surance Company’’), a mutual life insurance company 
organized under the laws of the Commonwealth of 
Massachusetts, and MassMutual Corporate Investors, 
Inc. (‘‘Fund’’), a non-diversified, closed-end manage- 
ment investment company registered under the 
Investment Company Act fo 1940 (‘‘Act’’) (hereinafter 
collectively referred to as ‘‘Applicants’’), filed an 
application on July 18, 1977, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder for an order of 
the Commission permitting the Insurance Company to 
purchase at direct placement $10,000,000 in principal 
amount of a new issue of 9-2% Senior Notes due 1992 
to be issued by Combined Communications 
Corporation (‘‘Combined’’), a company in whose 
securities Applicants had invested pursuant to an 
arrangement that prohibits, without order of the 
Commission further investments in that company by 
either Applicant unless such investments are identical. 


On October 25, 1977, a notice was issued (Investment 
Company Act Release No. 9973) of the filing of the 
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application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information stated in the application, that 
the participation of the Fund in the proposed transac- 
tion, on the basis proposed, is consistent with the pro- 
visions, policies and purposes of the Act, and that 
such participation is on a basis not less advantageous 
than that of other participants. 


IT IS HEREBY ORDERED, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, that the 
proposed transaction be, and hereby is, permitted, 
effective forthwith. 


For the Commission by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10020/November 18, 1977 


In the Matter of 
AETNA FUND, INC. 


AETNA VARIABLE ANNUITY LIFE INSURANCE 
COMPANY 


AETNA FINANCIAL SERVICES, INC. 
and 

AETNA VARIABLE FUND, INC. 

151 Farmington Avenue 

Hartford, CT 06156 

(812-4218) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED MERGER TRANSACTION 
FROM THE PROVISIONS OF SECTION 17(a) OF THE 
ACT. 
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NOTICE IS HEREBY GIVEN that AEtna Fund, Inc. 
(‘‘Fund’’) and AEtna Variable Fund, Inc. (‘‘Variable 
Fund’’ or the ‘‘Surviving Corporation’’) (together 
‘‘Applicant Funds’’), AEtna Variable Annuity Life 
Insurance Company (‘‘AVAR’’) and AEtna Financial 
Services, Inc. (‘‘AEtna Financial’’) (collectively the 
‘*Applicants’’) have filed an application on November 
4, 1977, and amendments thereto on November 17 and 
18, 1977, pursuant to Section 17(b) of the Investment 
Company Act of 1940 (‘‘Act’’) for an order of the 
Commission exempting a proposed merger of Fund 
into Variable Fund from the provisions of Section 17(a) 
of the Act. Both Applicant Funds are open-end diver- 
sified management investment companies registered 
under the Act. All interested persons are referred to 
the Application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Fund was incorporated in Maryland in 1969, and on 
September 30, 1977 had 10,000,000 shares of 
authorized capital stock ($1.00 par value) of which 
4,789,378 shares were outstanding, and net assets of 
$34,914,334. Variable Fund is a Maryland corporation 
organized in 1974, to serve as a funding medium for 
certain separate accounts of AVAR. Variable Fund 
became operational on May 1, 1975, when it 
succeeded to the assets of AVAR’s former Variable 
Annuity Account B. On September 30, 1977, it had 
60,000,000 shares of authorized capital stock ($1.00 
par value) of which 38,725,590 shares were 
outstanding, and net assets of $452,842,655. Applicant 
Funds state that they propose to enter into a Plan and 
Articles of Merger (‘‘Agreement’’) pursuant to which 
Fund will be merged into Variable Fund in accordance 
with Maryland law; Variable Fund shall be the 
surviving corporation and the separate existence of 
Fund shall cease. According to the Agreement, on the 
effective date of the merger (the ‘‘Effective Date’’) the 
outstanding shares of capital stock of Fund shall be 
converted into that number of full and fractional 
shares of Variable Fund as shall have an aggregate net 
asset value equal to the value of the net assets of 
Fund, all valued as of the close of business on the last 
day prior to the Effective Date. 


Applicants submit that the Agreement contains, 
among other provisions, several conditions precedent 
to the consummation of the merger, including: (1) the 
truth as of the Effective Date of the representations 
and warranties of the Applicants contained in the 
Agreement; (2) approval of the Agreement by the 
requisite vote of the stockholders of Fund, at a Special 
Meeting of Fund Stockholders to be held on December 
13, 1977; (3) receipt by Applicants of an opinion of 
counsel with respect to certain tax matters, including 
an opinion that the merger will constitute a tax-free 
reorganization; (4) granting by the Commission of the 
order requested herein and the granting of any other 























approvals, registrations, or exemptions under federal 
or state securities laws as may be necessary; (5) 
approval by Variabie Fund stockholders at a Special 
Meeting on December 13, 1977, of an amendment to 
its By-laws which would permit the purchase of its 
shares by persons other than AVAR. 


Applicants state that Fund currently offers its shares 
to the public at net asset value per share plus a sales 
charge varying from 8.5% downward to 1% of the 
offering price. Aetna Financial serves as investment 
adviser and principal underwriter to Fund and as 
distributor of its shares. The Fund pays Aetna 
Financial as compensation for the services it renders a 
monthly fee at the annual rate of .75% of average 
daily net assets of the Fund up to $100 million, .6% on 
the next $100 million of net assets, and .4% on net 
assets in excess of $200 million. Except for certain 
expenses specifically assumed by Aetna Financial 
under its Management Agreement with the Fund, all 
expenses incurred in the operation of the Fund, 
including the cost of stockholder meetings, are borne 
by the Fund. 


Applicants further state that AVAR acts as investment 
adviser to Variable Fund, and that the Management 
Agreement between Variable Fund and AVAR 
provides that AVAR will absorb all expenses of 
Variable Fund (exclusive of portfolio brokerage 
commissions, charges related to securities lending or 
option transactions, and other transaction charges) 
except for the daily management fee at the rate of 
.25% annually of Variable Fund’s average net assets. 


Applicants state that shares of Variable Fund currently 
are sold only to AVAR, at net asset value without any 
sales charge, for allocation to certain of its separate 
accounts established for the purpose of funding 
variable annuity contracts issued by AVAR. AVAR is 
the record owner of all Variable Fund shares 
purchased for its separate accounts and votes such 
shares in accordance with directions received from 
contract owners participating thereunder. Variable 
Fund will hold a Special Meeting of its stockholders on 
December 13, 1977, for the purpose of approving, 
among other things, an amendment to its By-Laws to 
permit the sale of Variable Fund shares to Fund 
stockholders (both in connection with the proposed 
merger transaction, and as additional purchases on a 
no-load basis). 


Applicants state that the current Board of Directors of 
Variable Fund will serve as the directors of the 
Surviving Corporation following the proposed merger, 
and of the five directors of Variable Fund, one (Donald 
G. Conrad, President of Fund and Variable Fund) also 
is a director of Fund. The other four directors of Fund 
will not serve as directors of Variable Fund after the 
merger. AVAR will serve as investment adviser to the 


Surviving Corporation, in accordance with the terms of 
its present management agreement with Variable 
Fund, except with respect to the account maintenance 
fee described below. If approved by Variable Fund 
stockholders, the management agreement between 
AVAR and Variable will be amended to provide for an 
account maintenance fee of $6.50 per account per year 
(or .75% of the average net asset value of the account, 
whichever is lower), to be collected from each 
stockholder in payment for costs of maintaining 
shareholder accounts. Applicants state that such costs 
currently are paid by the Fund, while AVAR now 
bears these expenses on behalf of Variable Fund. 


Applicants further state that, prior to the Effective 
Date, each Applicant Fund will declare and distribute 
to its stockholders a dividend consisting of 
substantially all of its undistributed net investment 
income, and that at the same time, Variable Fund will 
declare and make a capital gains distribution 
consisting of substantially all of its undistributed 
realized net taxable long-term capital gains, if it has 
any such gains at that time. Applicants acknowledge 
that such a distribution may be in contravention of 
Rule 19b-1(a) under the Act, which generally prohibits 
registered investment companies from making more 
than one distribution of capital gains during a taxable 
year. Rule 19b-1(c) provides, however, that the 
Commission may authorize, upon request, a 
distribution otherwise prohibited by the rule, and 
Applicants state that Variable Fund will obtain such an 
authorization prior to making any such distribution. As 
of December 31, 1976, Fund had a total unused capital 
loss carryover of $4,377,000, of which approximately 
$403,000, $2,637,000, and $1,377,000 would have been 
available—but for the merger—to offset capital gains 
which might be realized prior to their expiration in 
1981, 1982, and 1983, respectively. During the nine 
months ended September 30, 1977, the Fund realized 
gains of $873,410. The Fund’s net unrealized losses 
were $4,028,325 at September 30, 1977. 


As of December 31, 1976, Variable Fund had no 
unused capital loss carryover. During the nine months 
ended September 30, 1977, Variable Fund realized 
gains of $19,504. Its net unrealized losses were 
$28,482,240 at September 30, 1977. 


Applicants state that a portion of the capital loss carry- 
over of the Fund would not be available to Variable 
Fund after the merger to offset capital gains according 
to the calculation formula provided by the Internal 
Revenue Code. In determining the ratio at which Fund 
shares will be converted into Variable Fund shares, 
the Agreement does not provide for any adjustment 
for possible contingent tax benefits, such as the effect 
of the assimilation of both funds’ capital loss 
carryovers. Applicants state that the Boards of 
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Applicant Funds specifically considered the respective 
tax circumstances of Fund and Variable Fund at their 
meetings on Novmeber 15, 1977, at which the 
Agreement was approved, and that the Boards 
determined at that meeting that it would not be 
appropriate to apply any tax adjustment formula to the 
net asset value exchange contemplated by the 
proposed merger transaction because there can be no 
assurance that any capital loss carryovers can or will 
be utilized before they expire, and the amount of any 
tax impact would depend upon many different factors, 
including the personal tax status of individual share- 
holders or contractholders. 


Applicants submit that the primary investment 
objective of each fund is long-term capital 
appreciation, with realization of current income as a 
secondary objective, that each seeks to achieve its 
investment objectives by investing primarily in 
common stocks or in securities exchangeable for 
common stocks of companies believed to have 
attractive growth characteristics, and that each may 
invest a portion of its assets in fixed income securities 
(primarily short-term debt obligations) or retain cash 
for defensive purposes or in anticipation of more 
favorable equity acquisition opportunities. Applicants 
further assert that neither fund makes a general 
practice of short-term trading, although both reserve 
the right to make sales and purchases of securities 
wherever it is deemed prudent and consistent with the 
fund’s objective. 


Applicants state that the respective investment 
restrictions of the Applicant Funds are similar in all 
material respects, although not identical, and the 
current investment objectives, policies and restrictions 
of Variable Fund will continue in effect after the 
merger. Further, Applicants state their expectation 
that, at the Effective Date, all portfolio securities of 
Fund will be acceptable to Variable Fund and that they 
will be retained by Variable Fund following the 
merger, subject to normal changes resulting from 
judgments as to the investment values of a particular 
security. Applicants assert that since the funds’ 
portfolios already are essentially compatible, the 
merger transaction is not expected to result in 
significant brokerage expenses for either Applicant 
Fund. Applicants also assert that the small size of 
Fund in relation to Variable Fund ensures that any 
such brokerage expenses would have an insignificant 
effect on Variable Fund’s net asset value. 


Section 2(a)(3) of the Act, in part, defines an 
affiliated person’’ of another person as. . .’’(A) any 
person directly or indirectly owning, controlling, or 
holding with power to vote, 5 per centum or more of 
the outstanding voting securities of such other person; 
(B) any person 5 per centum or more of whose 
outstanding voting securities are directly or indirectly 
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owned, controlled or held with power to vote by such 
other person; (C) any person directly or indirectly 
controlling, controlled by, or under common control 
with such other person; (D) any officer, director, 
partner, copartner, or employee of such other person; 
(E) if such other person is an investment company, 
any investment adviser thereof or any any member of 
an advisory board thereof. . .’’. 


Applicant Funds state that they currently have one 
common director among the five members of each 
Board, and that the same three persons serve as 
President, Secretary, and Treasurer of both Applicant 
Funds. According to the application, both Aetna 
Financial (investment adviser to Fund) and AVAR 
(investment adviser to Variable Fund) are wholly- 
owned subsidiaries of AEtna Life and Casualty 
Company (‘‘Aetna’’). In addition, Aetna and _ its 
wholly-owned subsidiary, Aetna Casualty and Surety 
Company, together own approximately 20.3% of the 
Fund’s outstanding shares, and Hartford National 
Bank owns 25.7% of the Fund’s outstanding shares as 
independent trustee for the Aetna Life & Casualty 
Incentive Savings Plan (a profit-sharing plan for 
specified employees of Aetna and its affiliates). All of 
the outstanding shares of Variable Fund currently are 
held in separate accounts established for the purpose 
of finding variable annuity contracts issued by AVAR. 


On the basis of the foregoing facts, Applicant Funds 
may be deemed to be ‘‘affiliated persons’’ of each 
other under Section 2(a)(3) of the Act or ‘‘affiliated 
persons’’ of ‘‘affiliated persons’’ of each other. 


Section 17 


Section 17(a) of the Act, in pertinent part, provides 
that it shall be unlawful for any affiliated person of a 
registered investment company, or any affiliated 
person of such a person, acting as a principal, 
knowingly to sell to or purchase from such investment 
company, any security or other property. 


Section 17(b) of the Act essentially provides that the 
Commission, upon application, shall exempt from the 
provisions of Section 17(a) a proposed transaction if 
evidence establishes that the terms of the proposed 
transaction, including the consideration to be paid or 
received, are fair and reasonable and do not involve 
any overreaching on the part of any person concerned 
and that the proposed transaction is consistent with 
the policy of each registered investment company 
concerned with the general purposes of the Act. 


Applicants assert that the terms of the proposed trans- 
action are reasonable and fair and do not involve over- 
reaching on the part of any person concerned, and that 
the proposed transaction is consistent with the policies 
of each of the Applicants and with the general 














purposes of the Act. Specifically, Applicants stress 

that shares of Variable will be exchanged for shares of 
Qe: on the basis of their respective net asset values. 

Applicants estimate that the cost of the proposed 

merger will be approximately $25,000. Pursuant to the 
: Agreement, and in accordance with the management 
. agreements between Applicant Funds and their 
advisers, the Fund will bear its own expenses of 
approximately $7,000 in connection with its Special 
Meeting of Stockholders, whereas AVAR will bear the 
expenses of Variable Fund’s Special Meeting of 
Stockholders. All remaining expenses of the merger 
will be borne by AVAR and AEtna Financial. 


Furthermore, Applicants contend that Fund share- 
holders generally will benefit from becoming 
shareholders of Variable Fund because: 


(1) Variable Fund’s greater size permits greater 
diversification of its portfolio investments; 


(2) Variable Fund’s investment advisory fee is sub- 
stantially lower than Fund’s (.25% as compared with a 
maximum of .75%), and Variable Fund’s adviser pays 
certain operational expenses which are not absorbed 
by Fund’s adviser. Even with the addition of the 
account maintenance fee described above, the merger 
is expected to result in an overall cost saving to most 


¢ Fund shareholders. 


(3) Fund shareholders will be entitled to make addi- 
tional purchases of Variable Fund shares without sales 
charge, rather than paying the sales charge of up to 
8.5% which currently is charged on their purchases of 
Fund shares. 


Applicants also assert that Variable Fund shareholders 
generally will benefit from the addition of the Fund 
shareholders’ assets to the Variable Fund asset base, 
which may be expected to result in achievement of 
greater portfolio diversification as well as economies of 
scale in certain transaction expenses such as 
brokerage. In any event, Variable Fund will not bear 
any expenses of the proposed merger transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 13, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact the 
reason for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 








request shall be served personally or by mail upon the 
Applicants at the address above. Proof of such service 
(by affidavit or, in the case of an attorney at law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following December 13, 1977, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10021/November 21, 1977 


In the Matter of 


CASH RESERVE MANAGEMENT, INC. 
One Boston Place 
Boston, Massachusetts 02108 


(812-4189) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR EXEMPTION 
FROM THE PROVISIONS OF SECTION 19(b) OF 
THE ACT AND RULE 19b-1 THEREUNDER. 


NOTICE IS HERE GIVEN that Cash Reserve 
Management, Inc. (‘‘Applicant’’), an open-end 
investment company registered under the Investment 
Company Act of 1940 (‘‘Act’’) filed an application on 
September 15, 1977, pursuant to Section 6(c) of the 
Act for an order of the Commission exempting 
Applicant from the provisions of Section 19(b) of the 
Act and Rule 19b-1 thereunder, to permit Applicant to 
distribute long-term capital gains more than once in 
any one taxable year. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations contained 
therein, which are summarized below. 


Applicant is a no-load mutual fund commonly known 
as a ‘‘money market fund’’, which was organized 
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under the laws of the State of Maryland on October 8, 
1976. Applicant filed a registration statement on Form 
S-5 (File 2-57466) under the Securities Act of 1933 
covering the public offering of shares of its common 
stock. This registration statement was declared 
effective on December 30, 1976, and a public offering 
of Applicant’s common stock commenced on that date. 
Applicant’s investment objective is maximization of 
current income consistent with the maintenance of 
liquidity and a high quality portfolio of short-term 
(i.e., having a remaining maturity of one year or less) 
‘*money-market’’ instruments. The Applicant attempts 
to accomplish its objective by investing in or entering 
into agreements, including repurchase, reverse repur- 
chase and loan agreements, relating to certain speci- 
fied ‘‘money market’’ instruments. Applicant proposes 
to qualify as a ‘‘regulated investment company’’ as 
defined in Section 851 of the Internal Revenue Code of 
1954. Applicant’s Investment Adviser is Morgan 
Guaranty Trust Company of New York, acting through 
its Trust and Investment Division. Applicant’s Admin- 
istrator and Distributor is E. F. Hutton & Company, 
Inc. 


Applicant follows the practice of having its custodian 
determine net income for dividend purposes on a daily 
basis. Net income of the Applicant is defined as (1) 
interest accrued or discount earned (including both 
original issue and market discount), (ii) plus or minus 
all realized and unrealized gains and losses on the 
portfolio securities of the Applicant and (iii) less the 
estimated expenses of the Applicant (including the 
fees payable to Applicant’s Administrator and 
Investment Adviser) applicable to that dividend 
period. All of the Applicant’s net income, as defined 
above, is declared and paid as dividends daily to the 
shareholders of record. Such dividends are distributed 
at least quarterly and may, at the shareholder’s 
option, be automatically reinvested in additional full 
shares, at net asset value, and credited to the 
shareholder’s account. Shareholders may receive, if 
they elect, periodic cash payments from the Applicant 
through its Automatic Redemption Procedure. 


Shares of Applicant are sold on a continuing basis at 
the Applicant’s net asset value per share, which the 
Applicant desires to maintain at a constant value of $1. 
In the event that Applicant’s net asset value falls 
below $1 per share Applicant will attempt to restore 
the per share net asset value to $1 by deducting the 
excess of expenses and portfolio losses (both realized 
and unrealized) from the caluclation of the amount of 
net income available for dividends on subsequent 
days. This amount would then be reflected as an 
increase in net asset value on such days. This 
described procedure would be repeated daily until 
Applicant’s net asset value is restored to $1 per share. 
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The Applicant does not acquire its portfolio securities 
with a specific view to the realization of long-term 
capital gains, and would not expect to realize any ‘ie 4 
stantial amount of such gains given the nature of its \ 
permitted investments. Although the Applicant will 

not seek profits through short-term trading, Appli- 

cant’s Investment Adviser may, on behalf of the 
Applicant, dispose of any portfolio security prior to its 

maturity if it believes such disposition advisable. Since 

net income of Applicant is defined to include both 

realized and unrealized gains and losses, the 
Applicant’s net income could at times inciude capital 

gains. Applicant will, if this Application is granted, 

distribute currently any such capital gains. 


Section 19(b) of the Act provides, in pertinent part, 
that it shall be unlawful in contravention of such rules, 
regulations or orders as the Commission may 
prescribe for any registered investment compnay to 
distribute long-term capital gains more frequently 
than once a year. Rule 19b-1(a) provides, in substance, 
that no registered investment company which is a 
‘‘regulated investment company’’ as defined in 
Section 85! of the Internal Revenue Code shall make 
more than one distribution of long term capital gains 
in any one taxable year of such investment company. 
Paragraph (b) of said Rule contains a similar 
prohibition for a company not a ‘‘regulated investment 
company’’ but permits a unit investment trust to 
distribute capital gain dividends received from a 
“regulated investment company’’ within a reasonable 
time after receipt. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission may, by order upon application, 
conditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities, or transactions from any provision 
of the Act or any rule or regulation thereunder, if and 
to the extent that such an exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicants assert that the following are the principal 
purposes of Rule 19b-1: (1) to prevent shareholders 
from confusing distributions of interest income with 
distributions of capital gains; (2) to relieve investment 
company managers from the pressure to frequently 
realize such gains; (3) to mitigate improper sales prac- 
tices related to the distribution of such gains; and (4) 
to eliminate the administrative expenses relating to 
quarterly or semi-annual capital gains distribution. 
Applicants state that the concerns that led to the 
Commission’s promulgation of Rule 19b-1 have little 
application to Applicant due to the nature of its 
planned operations, for the reasons outlined below: 
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First, it is argued that there is little danger that a 
shareholder of the Applicant will confuse distributions 


e: interest income with distributions of capital gains 


because: (a) realizations of long-term capital gains and 


their distribution would be infrequent in number and 
very limited in dollar amount; (b) Applicant’s 
shareholders will normally be sophisticated investors; 
and (c) Applicant will undertake to clearly delineate 
the nature of its distributions. Second, Applicant 
contends that the very nature of the Applicant as a 
means for investing in money market securities with 
the objective of ‘‘maximization of current income 
consistent with the maintenance of liquidity and a high 
quality portfolio of short-term ‘money market’ 
instruments’’ provides assurance that investors will 
not seek to put pressure on Applicant’s investment 
adviser to realize capital gains on a frequent basis. 
Thirdly, because Applicant’s investment objective is 
not likely to result in the production of capital gains it 
is argued that sales of Applicant’s shares will not be 
sold by emphasizing the increased earnings achieved 
through the realization of long-term capital gains. 
Lastly, since daily computations of net income and 
declarations of dividends will be undertaken by 
Applicant, there will be no increase in administrative 
expenses resulting from distribution of capital gains 
more frequently than once in twelve months. 


Accordingly, Applicant submits that granting of the 


= Orrin order pursuant to Section 6(c) of the Act, 
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exempting it from the provisions of Section 19(b) and 
Rule 19b-1 thereunder to the extent and for the 
reasons stated herein, is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 15, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application, accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon the 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 






Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10022/November 22, 1977 


In the Matter of 


MASSACHUSETTS TAX EXEMPT UNIT TRUST 
SERIES 1 
(AND SUBSEQUENT SERIES) 


and 


MOSELEY, HALLGARTEN & ESTABROOK, INC. 
50 Congress Street 
Boston, Massachusetts 62109 


(812-4191) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF SECTION 14(a) OF THE ACT AND FROM RULES 
19b-1 AND 22c-1 UNDER THE ACT. 


On November 4, 1977, a notice was issued (Investment 
Company Act Release No. 9990) of an application filed 
on September 20, 1977, by Massachusetts Tax Exempt 
Unit Trust, Series 1, a unit investment trust registered 
under the Investment Company Act of 1940 (‘‘Act’’), 
and its sponsor, Moseley, Hallgarten & Estabrook, 
Inc. (‘‘Sponsor’’), pursuant to Section 6(c) of the Act 
for an order of the Commission (1) exempting Series 1 
and subsequent Series (hereinafter referred to collec- 
tively as ‘‘Trust(s)’’) from the provisions of Section 
14(a) of the Act, and (2) exempting the frequency of 
capital gains distributions of the Trusts and the 
secondary market operations of the Sponsor from the 
provisions of Rule 19b-1 and Rule 22c-1, respectively, 
under the Act. 
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The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 14(a) of the Act and Rules 19b-1 and 22c-1 
under the Act, to the extent requested, be and hereby 
is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10023/November 22, 1977 


In the Matter of 


YOUNG FAMILIES LIFE SHARES, INC. 
c/o Charles L. Jaffin, Esq. 

Battle, Fowler, Stokes & Kheel 

280 Park Avenue 

New York, New York 10017 


(811-2364) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DE- 
CLARING THAT YOUNG FAMILIES LIFE SHARES, 
INC. HAS CEASED TO BE AN INVESTMENT COM- 
PANY. 


On October 24, 1977, a notice was issued (Investment 
Company Act Release No. 9972) stating that the Com- 
mission proposed, pursuant to Section 8(f) of the 
Investment Company Act of 1940 (‘‘Act’’), to declare 
by order upon its own motion that Young Families Life 
Shares, Inc. (‘‘Fund’’), registered under the Act as 
an open-end, diversified management investment 
company, has ceased to be an investment company as 
defined in the Act. 
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The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 


hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


of the matter would be issued as of course unless a @ 6 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Young Families Life Shares, 
Inc., under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10024/November 22, 1977 


In the Matter of 
FLETCHER FUND, INC. 


COMSTOCK FUND, INC. 
2777 Allen Parkway 
Houston, Texas 77019 


(812-4196) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM 
THE PROVISIONS OF SECTION 17(a) OF THE ACT. 


On October 26, 1977, a notice was issued (Investment 
Company Act Release No. 9975) of an application filed. 
on September 26, 1977, by Fletcher Fund, Inc. 
(‘‘Fletcher’’) and Comstock Fund, Inc. (‘‘Comstock’’) 
(hereinafter collectively referred to as ‘‘Applicants’’), 
each registered under the Investment Company Act of 
1940 (the ‘‘Act’’) as a diversified, open-end manage- 
ment investment company, pursuant to Section 17(b) 
of the Act, for an order of the Commission exemptin 

















from the provisions of Section 17(a) of the Act the 
proposed merger of Fletcher into Comstock through 
the Exchange of shares of Comstock at net asset value 
for the assets of Fletcher. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the terms of the proposed transaction, including the 
consideration to be paid or received, are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned, and that the proposed 
transaction is consistent with the policies of the Appli- 
cants and with the general purposes of the Act. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed merger of Fletcher into Comstock 
through the exchange of shares of Comstock at net 
asset value for the assets of Fletcher be, and hereby 
is, exempted from the provisions of Section 17(a) of 
the Act. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10025/November 22, 1977 


In the Matter of 


NEUWIRTH INCOME DEVELOPMENT CORPORA- 
TION (formerly Neuwirth Bond Fund, Inc.) 
Middletown Bank Building 

1250 Highway #35 

Middletown, New Jersey 07748 


(811-2106) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DE- 


CLARING THAT NEUWIRTH INCOME DEVELOP- 
MENT CORPORATION HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On October 27, 1977, a notice was issued (Investment 
Company Act Release No. 9977) stating that the 
Commission proposed, pursuant to Section 8(f) of the 
Investment Company Act of 1940 (‘‘Act’’), to declare 
by order upon its own motion that Neuwirth Income 
Development Corporation (‘‘Fund’’), registered under 
the Act as an open-end, diversified management 
investment company, has ceased to be an investment 
company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the matter would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Neuwirth Income Development 
Corporation under the Act shall forthwith cease to be 
in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10026/November 23, 1977 


In the Matter of 

PINE STREET FUND, INC. 
deVEGH MUTUAL FUND, INC. 
NEUWIRTH FUND, INC. 

and 
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WOOD, STRUTHERS & WINTHROP MANAGE- 
MENT CORP. 

14 Wall Street 

New York, New York 10005 


(812-4195) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM PROVISIONS OF 
SECTION 15(a) OF THE ACT. 


Pine Street Fund, Inc. (‘‘Pine’’), deVegh Mutual Fund, 
Inc. (‘‘deVegh’’) and Neuwirth Fund, Inc. (‘‘Nue- 
wirth’’), registered under the Investment Company 
Act fo 1940 (‘‘Act’’) as open-end, diversified manage- 
ment investment companies (hereinafter sometimes 
referred to as the ‘‘Funds’’), and Wood, Struthers & 
Winthrop Management Corp., investment adviser to 
the Funds (the ‘‘Adviser’’) (collectively referred to 
with the Funds as the ‘‘Applicants’’) filed an applica- 
tion on September 26, 1977, and amendments thereto 
on October 27, 1977, October 31, 1977, and 
November 14, 1977, pursuant to Section 6(c) of the Act 
for an order of the Commission temporarily exempting 
the Applicants from the provisions of Section 15(a) of 
the Act to permit the Adviser to continue to render 
investment advisory services to the Funds after ter- 
mination of its present investment advisory contracts 
with the Funds. In the amendment dated November 
14, 1977, among other things, the Applicants state 
that the 1978 meeting of shareholders of deVegh, at 
which a new investment advisory agreement between 
deVegh and the Adviser will be submitted to a vote of 
shareholders, will be a Special Meeting of Share- 
holders in lieu of an annual meeting, and it is expected 
_that this meeting will be held in the middle of May, 
1978. 


On November 1, 1977, a notice was issued (Investment 
Company Act Release No. 9984) of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed and the Commis- 
sion has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 15(a) of the Act, to the extent requested, be, 
and hereby is, granted, effective forthwith. 


918/SEC DOCKET 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








FREEDOM OF INFORMATION ACT 





FREEDOM OF INFORMATION ACT 
Release No. 55/November 21, 1977 


In the Matter of Reguests 


For Records Relating To Questionable Or Illegal 
Corporate Payments 


ORDER MODIFYING PREVIOUS DISPOSITION OF 
FREEDOM OF INFORMATION ACT REQUEST, AND 
DENYING ADDITIONAL REQUESTS OF A SIMILAR 
NATURE. 


In Freedom of Information Act Release No. 53, dated 
April 28, 1977, the Commission, in response to certain 
Freedom of Information Act requests, announced a 
procedure whereby it would process and release 
records from its files relating to questionable or illegal 
corporate payments where there is no longer any 
enforcement interest in those files. Pursuant to that 
release, announcements have been made in the SEC 
News Digest on May 17, 1977; June 13, 1977; July 5, 
1977; September 6, 1977; October 13, 1977; and 
November 7, 1977, that additional records had been 
processed and were publicly available. Since the 
issuance of the release, the Commission has received, 
and currently has pending, numerous similar requests 
concerning particular corporations. 


In August 1977, the Commission granted to the De- 
partment of Justice, at its request, access to the Com- 
mission’s files relating to more than four hundred 
(400) corporations that had made disclosures to the 
Commission of past practices of questionable domestic 
and overseas payments. On October 26, 1977, the 
Commission received a letter from the Department of 
Justice requesting that the Commission defer the 
release, pursuant to the Freedom of Information Act, 
of any further Commission investigatory files relating 
to disclosures of questionable domestic and overseas 
payments until notification from the Department of 
Justice that its enforcement interest in those files has 











terminated. It was stated in the letter that the release 
of these files may well have a detrimental effect on 

pending criminal investigations. Upon completion of 
e@: Department’s investigation concerning any parti- 

cular corporation, the Commission will immediately be 
notified so that its records may be released as it finds 
appropriate pursuant to the Freedom of Information 
Act. 






In accordance with the request of the Department of 
Justice, the Commission has determined that it will 
withhold release, pursuant to 5 U.S.C. §552(b)(7)(A) 
and 17 CFR 200.80(b)(7), of those records referred to 
in the letter until it is notified by the Department of 
Justice that release will not interfere with its enforce- 
ment activities and the Commission’s and other 
enforcement interests are also concluded. While it is 
not expected that the timely processing and release of 
records relating to questionable or illegal corporate 
payments will be impeded by this modified procedure, 
the release of such records relating to particular cor- 
porations may be deferred. Thus, the Commission has 
authorized its General Counsel to notify those persons 
appealing the denial of a Freedom of information Act 
request for any of the records covered by the 
Department of Justice letter of the Commission’s 
determination announced in this release and to claim 
such other exemptions from disclosure as may be 
applicable to the records of a particular corporation. 


7 @:: person receiving such a notification from the 


ommission’s General Counsel may seek judicial 
review of the Commission’s decision to deny access to 
the requested materials by bringing an action in the 
United States District Court for the District of 
Columbia or in the district in which they reside or have 





their principal place of business. See 5 U.S.C. 
§552(a)(4)(B). 


By the Commission, 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8192/November 17, 1977 
U.S. v. MARTIN KINGSHILL III, ET AL. 
[USDC E.D. La. Criminal Docket No. 76-654] 


Gerald J. Gallinghouse, United States Attorney for the 
Eastern District of Louisiana, Richard M. Hewitt, 
Administrator of the Fort Worth Regional Office of the 
Securities and Exchange Commission, and Daniel R. 
Kirshbaum, Assistant Regional Administrator of the 
Commission’s Houston Branch Office, today an- 
nounced that on November 9, 1977, Federal District 
Judge Jack M. Gordon at New Orleans, Louisiana, 
sentenced five Texas residents following their pleas of 
guilty to separate criminal Informations charging 
securities fraud in connection with the offer and sale of 
fractional undivided working interest in Texas and 
Nebraska oil and gas leases issued by Southern Crude 
Oil & Gas Co., Inc., New Orleans. 


Judge Gordon pronounced the following sentences: 








Name & Address 


John Faletti 
Irving, Texas 


Martin Kingshill, 111 
Houston, Texas 


William Brewer 


Dallas, Texas 


Gerald Dixon Fletcher 
Houston, Texas 


Kenneth Raymond Barnes 
Houston, Texas 





Charge 


Felony securities 
fraud 


Felony securities 
fraud 


Misdemeanor securities 


fraud 


Misdemeanor securities 
fraud 


Misdemeanor securities 
fraud 


Sentence 


6 mos. prison; 
4-1/2 yrs. probation 


6 mos. prison; on; 
4-1/2 yrs. probation 


5 yrs. probation; 
$1,000 fine; 
$9,000 suspended fine 


5 yrs. probation; 
$2,500 fine 
$7,500 suspended fine 


5 yrs. probation; 
$2,500 fine; 
$7,500 suspended fine 
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Judge Gordon attached a special condition of the 
probation to each of the five defendants stating they 
could not hold employment as commissioned 
salesmen involving securities, real estate or 
commodities. 


The sentences were imposed following the filing of 
criminal Informations in lieu of an Indictment returned 
November 18, 1976, by a Federal Grand Jury in New 
Orleans, charging the defendants with defrauding 
numerous investors throughout the United States by 
inducing them to purchase fractional undivided 
working interests in oil and gas leases using high 
pressure, long distance telephone sales presentations 
which contained numerous false and misleading 
representations and omissions of material facts 
concerning, among other things, the risk involved in 
the use of proceeds, the tax effect of the investment 
and the prior success of the company. 


For further information, see Litigation Releases Nos. 
7342, 7522, 7675 and 8159. 





Litigation Release No. 8193/November 18, 1977 


UNITED STATES v. THOMAS A. CURRY and 
TIMOTHY J. CURRY (N.D. Tex.) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, and Kenneth J. Mighell, United States 
Attorney for the Northern District of Texas, today 
jointly announced the return of two indictments 
November 9, 1977 against Thomas Allen Curry and 
Timothy James Curry, both of Dallas, Texas, by a 
Federal Grand Jury at Fort Worth, Texas, on securities 
fraud and mail fraud charges. 


In one indictment, Thomas and Timothy Curry were 
jointly charged with five counts of fraud in the sale of 
securities in connection with an offering of fractional 
undivided working interests in oil and gas ‘eases 
located in LaSalle Parish, Louisiana and Coleman 
County, Texas issued by Thomas and Timothy Curry, 
d/b/a/ Curry Petroleum, Dallas, Texas. In connection 
with the sale of these securities, the indictment alleged 
that the Curry brothers made fraudulent misrepresenta- 
tions concerning, among other things, results of wells 
drilled and purportedly drilled, source of monies paid 
to investors as production income, ownership of leases 
in which interests were sold, and the use of monies 
paid by investors for interests in leases and the drilling 
of oil and gas wells. 


In the second indictment, Thomas and Timothy Curry 
were Charged jointly with six counts of mail fraud in 
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connection with the public sale of investment 
contracts issued by Federal Resources, Inc., Dallas, 
Texas. The investment contracts were comprised of 
filing programs in connection with the awarding o 
non-competitive oil and gas leases on federally owned 
lands in New Mexico, Colorado, Wyoming and Utah by 
the Bureau of Land Management of the United States 
Department of Interior. In connection with the sale of 
investment contracts through Federal Resources, Inc., 
the indictment charged the Curry brothers with 
fraudulent misrepresentations and omissions to state 
material facts concerning, among other things, the 
value and saleability of lease rights for parcels of land 
on which investors’ names would be filed, the use of 
investors’ monies paid to Federal Resources, Inc. for 
future fulfillment of the filing program contracts, the 
number of Federal Resources, Inc. investor names filed 
in competition with one another on the same parcel, 
and the number of filings to be made monthly on behalf 
of investors. 





For further information, see Litigation Release No. 
8098. 





Litigation Release No. 8194/November 18, 1977 


U.S. v. HARRY E. NILES, ET AL. 
(N. Dist. Texas, CR. No. 3-77-15) a 
Kenneth J. Mighell, United States Attorney for the 
Northern District of Texas and Robert H. Davenport, 
Administrator of the Denver Regional Office of the 
Securities and Exchange Commission, announced that 
on November 8, 1977 the Honorable Sarah T. Hughes, 
Judge, United States District Court, Northern District 
of Texas, denied defendant Jerry A. McFarland’s 
motion for a new trial for his earlier conspiracy 
conviction. 


On April 5, 1977 Jerry A. McFarland and Howard P. 
Carroll, Denver, Colorado and Robert C. Wilson, 
Scottsdale, Arizona were found guilty of conspiring to 
violate the antifraud, mail fraud and false filing 
provisions of the United States Code. 


For further information see Litigation Releases Nos. 
7778, 7892, 7938, 7979, and 8075. 





Litigation Release No. 8195/November 18, 1977 


SECURITIES AND EXCHANGE COMMISSION v. SAN 
ANTONIO MUNICIPAL UTILITY DISTRICT NO. 1. et. 7 


























(S.D. Texas, 
H-77-1868) 


Houston Division, Civil Action No. 


@... Securities and Exchange Commission announced 


the filing of a complaint in the U.S. District Court in 
Houston seeking to enjoin San Antonio Municipal 
Utility District No. 1 (“District”), San Antonio Ranch 
Ltd., No. 1 (“Developer”) and Surety Savings 
Association (“Surety”) from further violations of 
Section 17(a) of the Securities Act of 1933 and Section 
10(b) of the Securities Exchange Act of 1934 and Rule 
10b-5 thereunder arising from the offer to sell, sale and 
purchase of municipal securities namely, $2.5 million 
Unlimited Tax Bonds Series 1976 bearing a coupon 
interest rate of 9.03% issued by the District. 


The District is a raw land district in Bexar County, 
Texas. The Developer owns 99% of the land within the 
District, which was formed in connection with a real 
estate development. Surety, a savings and loan 
association, purchased the Bonds pursuant to a 
commitment to bid and later resold $1.575 million of 
the Bonds. 


The Complaint alleges that the disclosure documents 
used in connection with the offering and sale to the 
public of the District's Bonds omitted to disclose a 
multifaceted financing agreement entered into in Arpil, 
1976, by the Developer and Surety and omitted to 
disclose financial information about the Developer. 


4 @... financing agreement included commitments by 


Surety to bid and purchase the Bonds, to make land 
refinancing ($6.5 million) and development ($2.5 
million) loans to the Developer and affiliates, and to 
purchase $3,000,000 in notes or securities from the 
Developer or its designees; and commitments by the 
Developer to purchase $5.5 million of real estate paper 
from Surety, $20 to $25 million in whole life insurance 
from a mutually acceptable life insurance company and 
to participate in a joint venture to purchase $1 million 
of real estate from Surety. Large portions of the 
proceeds of the land refinancing and development 
loans were used to fund the cost of the purchase of the 
real estate paper. 


The District, the Developer and Surety, without 
admitting or denying the allegations of the Complaint, 
consented to the entry of orders of permanent 
injunction enjoining them from further violating the 
aforementioned provisions of the Federal Securities 
laws. 





Litigation Release No. 8196/November 18, 1977 





SEC v. SOUTHWEST COAL & ENERGY COMPANY 
Qo (W.D.La. 1977) 


Richard M. Hewitt, Regional Administrator of the Fort 
Worth Regional Office of the Securities and Exchange 
Commission, and Daniel R. Kirshbaum, Assistant 
Regional Administrator of the Commission’s Houston 
Branch Office, today announced that on November 8, 
1977 Federal District Judge Tom Stagg, Shreveport, 
entered an order permanently enjoining Paul E. Cash 
and Jerry W. Heflin, both of Dallas, Texas from further 
violation of the antifraud provisions of the federal 
securities laws. Previously, on July 19, 1977, the Court 
granted partial summary judgment in favor of the 
Commission by permanently enjoining Cash and Heflin 
from future violations of the registration provisions of 
the Securities Act of 1933. 


Additionally, on November 8, 1977, Judge Stagg 
signed an Order permanently enjoining the only 
remaining defendant in the case, Philip H. Parsons, 
Shreveport, from further violations of both the 
registration and antifraud provisions of the federal 
securities laws. Parsons consented to the entry of the 
Order without admitting or denying the allegations 
contained in the Commission’s complaint. 


After a two day trial on. the merits, in July 1977, the 
Court found that Cash and Heflin violated the federal 
securities laws in connection with their sale of $1.8 
million in unregistered securities to at least three 
hundred investors located throughout the United 
States. The securities involved were fractional 
undivided working interests in Palo Pinto and Jack 
County, Texas oil and gas leases issued by Southwest 
Coal & Energy Company, Shreveport. The Court 
dismissed the Commission’s request for an injunction 
against Southwest Coal & Energy Company on the 
grounds that Cash, Heflin, and Parsons, who each 
owned one third of its outstanding stock, had 
dissolved Southwest Coal & Energy Company as a 
corporate entity over seven months prior to trial. 


For additional information see Litigation Release No. 
7490. 





Litigation Release No. 8197/November 18, 1977 


UNITED STATES v. BRODSKY 
(Centrai District of California 77-246) 


Robert Brosio, United States Attorney for the Central 
District of California and Gerald E. Boltz, Adminis- 
trator for the Los Angeles Regional Office, jointly 
announced that on September 28, 1977 Theodore 
Brodsky, 53, of Beverly Hills, California pled guilty to 
one count of an indictment which had been returned 
against him last February 24, 1977. Brodsky pled 
quilty to aiding and abetting in the violation of the 
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giving of compensation to a mutual fund manager in 
connection with the purchase of stock by the fund 
manager for a mutual fund. 


Brodsky admitted to the count that he helped arrange 
for the sale of $235,000 of Allied Management and 
Systems, Inc. (Allied) and Cassette Sciences Corpora- 
tion (Cassette) stock to the All American Fund and 
Financial Fund, Inc. in the Spring of 1973. In doing so 
Brodsky offered to the fund manager bribes totalling 
over $25,000 for causing the mutual funds to purchase 
the securities of Allied and Cassette. 


Earlier, in a separate indictment, but arising out of the 
same situation, Kay Harrison, 58, of Los Angeles, 
California and Robert Solomon, 36, of Encino, Califor- 
nia pled guilty to accepting the bribes offered by 
Brodsky. Benjamin Zitron, 40, of New York, New York 
and past president of Allied and Cassette who was 
charged with having sold the stock purchased by the 
funds was acquitted of all charges in a non-jury trial 
on October 14, 1977. 


Sentencing for Brodsky was set for November 28, 
1977. 





Litigation Release No. 8198/November 18, 1977 
77 Civil 5290 (CHT) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange Com- 
mission, announced that on October 31, 1977, a com- 
plaint was filed in the U.S. District Court for the 
Southern District of New York seeking to enjoin 
Dimensional Entertainment Corporation (‘‘Dimen- 
sional’’), Sam Ford a/k/a Sam Ford Fishbein, Leonard 
D. Levin, Barbara Belle a/k/a Barbara B. Newman, 
Lee Newman, Michael D. Yordon, Susan E. Smith, 
Stephen A. Yordon, Margolis & Co., Inc., Robert J. 
Maietta, John H. Neuberger, William S. Wright, Jr., 
Susan K. Johnson, John R. Potter, and John R. Potter 
Co., Inc. from engaging in further violations of the re- 
gistration and anti-fraud provisions of the federal 
securities laws. In addition, the Commission’s 
complaint seeks ancillary relief in the form of an order 
by the Court requiring Levin and Ford to prepare an 
accounting of all assets received by them as a result of 
their activities with Dimensional stock, requiring 
Maietta to prepare a schedule of all private sales of 
Dimensional stock executed by or through him, and 
requiring Levin and Ford to disgorge profits enuring to 
them as a result of their activities with Dimensional 
stock. 
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The Commissions complaint alleges that from June, 
1974 through November, 1976 the defendants partici- 
pated in a scheme to sell unregistered Dimensional 
stock in violation of Sections 5(a) and 5(c) of th 

Securities Act of 1933 by conducting a fraudulent 
Regulation A offering and subsequently re-selling or 
facilitating the resale of these shares. The Complaint 
further alleges that during the same period, the de- 
fendants released false information to investors and 
the public concerning Dimensional’s activities, finan- 
cial status and future growth, and engaged in a 
scheme to artifically raise and maintain the price of 
Dimensional’s common stock by manipulating the 
over-the-counter trading market for that security. The 
scheme is alleged to have involved, inter alia, a series 
of transactions wherein the defendants created the 
illusion of widespread bona fide buying interest in 
Dimensional common stock through the use of 
‘*nominee’’ and ‘‘controlled’’ brokerage accounts and 
the use of ‘‘wash sales’’. 





Litigation Release No. 8199/November 21, 1977 


SECURITIES AND EXCHANGE COMMISSION v. 


SILVER STACK MINES, LTD. et al. 8 


(United States District Court for the District o 
Columbia) Civil Action No. 77-0066 


The Securities and Exchange Commission announced 
that on November 14, 1977, the Honorable William 
Bryant, Jr., United States District Judge for the 
District of Columbia entered a Final Judgment of Per- 
manent Injunction upon Default against Silver Stack 
Mines, Ltd. (‘‘Silver Stack’’), enjoining it from further 
violations of Sections 5 (registration) and 17(a) (anit- 
fraud) of the Securities Act of 1933 and Section 10(b) 
(anti-fraud) of the Securities Exchange Act of 1934. 


The Commission’s Complaint in this action, which was 
filed on January 12, 1977, generally alleged that Silver 
Stack, Charles Dudley Robbins (‘‘Robbins’’), former 
President and director of Silver Stack and James U. 
Blanchard, III (‘‘Blanchard’’) an investment adviser, 
during the period commencing in or about May 1974 
offered for sale and sold to U.S. investors the unregis- 
tered securities of Silver Stack. 


The Complaint further alleged that the distribution of 
unregistered securities was effected by means of 
investment advisory reports and other materials 
containing materially false and misleading statements 
relating to, among other things, the value of the pro- 


perties owned by Silver Stack, the profits realized “@ 














to be realized by Silver Stack, and the capital gains to 
be realized by transactions in the securities of Silver 
tack. 


Previously, the Court has entered Final Judgments of 
Permanent Injunction by Consent against James U. 
Blanchard, Ill and Charles Dudley Robbins. For 
further information, see Litigation Release No. 7735. 





Litigation Release No. 8200/November 22, 1977 


STATE v. BOBBY R. EILTS 
Criminal Case No. 72377 


Christopher T. Bayley, King County Prosecutor, Jack 
H. Bookey, Administrator of the Seattle Regional 
Office, announced today that on November 1, 1977 the 
Honorable Frank D. Howard, Washington State 
Superior Court Judge sentenced Bobby R. Eilts of 
Chicago, Illinois as follows: imposition of sentence is 
deferred for ten years conditioned upon Eilts serving 
one year in the county jail and making full restitution 
to all victims (a sum of nearly $125,000.) through 


uspended conditioned upon full restitution being 
ade during the term of the deferred sentence. 


monthly installments. Nine months of the one year is 


On July 29, 1977 Eilts had been found guilty by a King 
County jury on seven counts of violating the anti-fraud 
provisions of the Washington State Securities Act and 
two counts of violating the registration requirement of 
that act. 


Eilts had been charged with using false and mis- 
leading statements to sell unregistered common stock 
of American General Industries, an Arizona shell cor- 
poration, to residents of King County, Washington. 


(For further information see Litigation Release No. 
8060.) 





Litigation Release No. 8201/November 22, 1977 


STATE OF ALABAMA v. GERALDINE STEEN 


Qos: J. Baxley, Attorney General of Alabama, 


homas L. Krebs, Director of the Alabama Securities 


Commission, and Jule B. Greene, Administrator of the 
Atlanta Regional Office of the Securities and Exchange 
Commission, announced that on November 10, 1977, a 
petit jury in the Circuit Court of Lamar County, 
Alabama found Geraldine Steen (Steen), of Jackson, 
Mississippi, guilty on all three counts of an indictment 
charging her with violations of the anti-fraud provi- 
sions of the Alabama Securities Act. Immediately 
following the conviction, Circuit Judge Carlton 
Mayhall, Jr. sentences Steen to three years imprison- 
ment. 


Steen was charged with defrauding public investors in 
connection with the offer and sale of the promissory 
notes of National Accounts Service Association, Inc., a 
now bankrupt Huntsville, Alabama corporation, which 
had raised approximately $4,500,000 from the sale of 
its promissory notes while representing to the inves- 
tors that the notes were fully insured and secured by 
collateral. 


For further information, see Litigation Release Nos. 
7375, 7584 and 8130. 





Litigation Release No. 8202/November 23, 1977 


SEC v. WINTERS GOVERNMENT SECURITIES 
CORPORATION, et al. 
(S.D. Fla., Civil Action No. 77-6345-JLK) 


Jule B. Green, Administrator of the Atlanta Regional 
Office, and William Nortman, Associate Regional 
Administrator of the Miami Branch Office of the 
Securities and Exchange Commission, jointly an- 
nounced that Donald E. R. Lang (‘‘Lang’’) has con- 
sented to the entry of an Order of Permanent Injunc- 
tion By Consent enjoining him from further violations 
of Section 17(a) of the Securities Act of 1933 and 
Section 10(b) of the Securities Exchange Act of 1934, 
and Rule 10b-5 thereunder. 


The Commission, in its complaint filed August 15, 
1977, alleged that Lang, while employed as a salesman 
for Winters Government Securities Corporation, 
violated the anti-fraud provisions of the federal securi- 
ties laws in connection with the offer, purchase and 
sale of government securities, primarily Government 
National Mortgage Association (‘‘GNMA’’) mortgage- 
backed securities to national and state banks, savings 
and loan associations and credit unions. The defendant 
Lang, without admitting or denying the allegations set 
forth in the Commission’s complaint, has consented to 
the entry of permanent injunction. 
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The Commission has also (1) instituted public adminis- 
trative proceedings against Lang and (2) upon the 
acceptance of his offer of settlement, suspended him 
for 90 business days from association with any broker- 
dealer, investment adviser or investment company and 
thereafter barring him from association in a super- 
visory capacity, provided that after two (2) years he 
may apply to the Commission for permission to 
become re-associated in a supervisory capacity. Lang 
consented to the findings and sanctions without 
admitting or denying the allegations against him. 





Litigation Release No. 8203/November 23, 1977 


U.S. v. CLARENCE H. WAGNER 
(First Circuit No. 77-1267) 


Michael J. Stewart, Administrator of the Boston 
Regional Office of the Securities and Exchange Com- 
mission, and Edward F. Harrington, United States 
Attorney for the District of Massachusetts, announced 
that on November 8, 1977 the United States Court of 
Appeals for the First Circuit issued a Writ of 
Mandamus directing the District Court to vacate its 
order granting a new trial to the defendant Clarence 
H. Wagner. 


Wagner had been found guilty following a jury trial of 
fourteen counts of mail fraud, thirteen counts of 
securities fraud, and not guilty on four counts of 
making false statements to the Securities and 
Exchange Commission. On Fedruary 17, 1977 he was 
sentenced to a term of two years, six months to be 
served in jail and the remaining eighteen months sus- 
pended, and two years probation. 


A motion for a new trial on the grounds of newly dis- 
covered evidence was filed on February 23, 1977 and 
following a hearing was allowed on May 3, 1977. A 
petition for a Writ of Mandamus seeking to have the 
District Court vacate its order was filed by the govern- 
ment on June 15, 1977. 


The Court of Appeals found that in allowing the 
motion the District Court failed to test the allegedly 
newly discovered evidence against the applicable 
standards and pertinent case law, namely: 

1. the evidence must be newly discovered; 


2. it must be material to the issues; 


3. it must be such as to have some effect 
on the outcome; and 


924/SEC DOCKET 


4. the failure to obtain the evidence can- 
not be due to a lack of dilligence on the part 
of the defendant. 


The Court of Appeals found that under no view of th 
facts could the evidence, which consisted of a docu- 
ment signed by the defendant four years before trial 
and admittedly in the possession of his attorney who 
was aware of the document but for tactical reasons 
failed to introduce it at trial or cross-examine govern- 
ment witnesses concerning the contents of the docu- 
ment, be considered newly discovered evidence. In 
addition the Court of Appeals found that the defendant 
had been found not guilty on four counts of the indict- 
ment to which the document had application, that the 
evidence added nothing to the trial testimony and was 
therefore not material to the issues before the jury; 
and that the defendant failed to establish that the out- 
come of the trial would have been different had the 
jury been presented with the document. After stating 
that only the rarest of circumstances merit interven- 
tion by mandamus, the Court of Appeals found that 
the action of the trial judge was not merely an error of 
judgment nor a weighing of evidence with which there 
could be disagreement; but that under no interpreta- 
tion of the evidence could any of the standards for 
granting a new trial be said to have been met. 


The Court of Appeals after finding obvious error 
exercised its supervisory power over district courts in 
issuing the Writ of Mandamus. 


For further information, see Litigation Releases  ) 
7744 and 7796. 





Litigation Release No. 8204/November 23, 1977 


SEC v. FRANCIS EUGENE MOONEY, JR., 
Individually and doing business as 


BACH PLANNING COMPANY 
(E.D. Tenn. C.A. No. 3-77-191) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission 
announced that on November 1, 1977 a default judg- 
ment was entered by the Honorable Robert L. Taylor, 
Senior United States District Judge for the Eastern 
District of Tennessee, at Knoxville, Permanently 
enjoining Francis Eugene Mooney, Jr., a Knoxville 
broker-dealer and investment adviser doing business 
as Bach Planning Company, from violating the “¢ 





SUURRN 

















fraud provisions of the federal securities laws and the Further, the Court appointed Edward L. Summers, a 
Commission’s net capital, bookkeeping, customer Knoxville attorney, as permanent receiver. 





rotection and reporting rules, and from dissipating 
@:::: of and destroying records relating to Bach For additional information, see Litigation Releases 
Planning Company. Nos. 7953 and 8005. 
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